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MASSACHUSETTS BAR ASSOCIATION. 


Notice of Annual Meeting, December 31, 1932. 
(Containing New By-Laws As Adopted at the Meeting.) 


The twenty-second annual meeting of the Massachusetts Bar Asso- 
ciation, for consideration of reports of committees, election of officers and 
such other business as may come before the meeting, will be held in the 
Rooms of the Bar Association of the City of Boston at the Parker House 
in Boston, on Saturday, December 31, 1932, at 11 A. M. The report of 
the Committee on Nominations will be found on the back of this notice. 

Luncheon will be served at 1 P. M. The meeting will be continued 
after luncheon. Tickets for the luncheon will not be issued. Members 
may order the special Blue Plate Luncheon or any other that they wish. 


A good attendance of members is desired for the consideration of 
the following 


PROPOSED CHANGES OF THE By-LAWS TO SECURE CLOSER AFFILIATION OF 
BAR ASSOCIATIONS IN MASSACHUSETTS. 


As a result of the discussion at the last annual meeting, which was 
printed in the MASSACHUSETTS LAW QUARTERLY for February, 1932, page 
16, the Executive Committee was directed to consider the subject of 
affiliation of bar associations, and a special committee was subsequently 
appointed. The report of this special committee was printed in the 

SSACHUSETTS LAW QUARTERLY for May, 1932, pages 1-4. That report 
was considered at the meeting of the Executive Committee on November 
26, 1932, and was approved. The amendments to the By-Laws therein 
suggested with certain changes are now recommended as they appear 
below. For the convenience of members, we reprint the report of the 
committee as follows: 


REPORT OF SPECIAL COMMITTEE ON AFFILIATION OF BAR ASSOCIATIONS. 


To the Members of the Executive Committee of the Massachusetts Bar 
Association. 


This committee was appointed by the president to formulate a plan 
of affiliation of local bar associations and report it for further considera- 
tion of the Executive Committee, following the discussion of the subject 
at the last meeting of the Executive Committee. 

The special committee consists of: Robert G. Dodge, President of 
the Bar Association of the City of Boston, Joseph Wiggin, Vice-President 
of the Middlesex County Bar Association, Edward M. Dangel, former 
President of the Law Society of Massachusetts, Richard B. Walsh, of 
Lowell, President of the Federated Bar Association of Middlesex County, 
Edward A. MacMaster, of Bridgewater, former president of the Brock- 
ton Bar Association, Hon. John G. Brackett, a member of the Executive 
Committee of the Massachusetts Bar Association, and Frank W. Grin- 
nell, Secretary of the Massachusetts Bar Association, who was named 
as chairman of the committee by the president. 

The committee has had various suggested plans for affiliation or 
federation called to its attention including the plan of radical reorgani- 
zation of the Massachusetts Bar Association into a body of delegate 
membership explained and discussed at the last annual meeting and 
referred to as “Plan I,” and the less radical plan for changing the by- 
laws referred to as “Plan II,” both of said plans appearing in the Massa- 
CHUSETTS LAW QUARTERLY for February, 1932, page 20 

After meeting and discussing the subject, the committee concluded 
that Plan I, involving the radical reorganization above mentioned, was 
neither advisable nor feasible, and that “Plan II” did not go quite far 
enough. Accordingly, the committee recommends the following, which 
combines elements of both and may be described for convenient refer- 
ence as “Plan III.” ; 
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This plan contemplates the voluntary affiliation of local associations 
with the Massachusetts Bar Association. Affiliation will impose no 
burden on the local association except the payment of a nominal annual 
assessment of five dollars. It will mean that all the members in good 
standing of an affiliated association will be at once eligible for member- 
ship in the Massachusetts Bar Association on certificate of membership 
in the local association and on paying the annual dues of five dollars, 
without the usual formal proposal and election. It will also mean that 
the president or some other representatives of the county bar associa- 
tions, the Bar Association of the City of Boston and certain other asso- 
ciations including those in a few cities where the county bar, as such, 
is not organized, will automatically become members of the Executive 
Committee of the Massachusetts Bar Association. 

The object of the plan is primarily to bring about a more effective 
organization of the lawyers of the Commonwealth and to ensure greater 
co-operation in the effort to accomplish the aims of all bar associations 
in furthering public and professional interests. It is hoped that these 
results may be brought about by increasing the membership of the state 
association and interest in its work, strengthening its executive commit- 
tee and extending its influence in many ways. 

Increased membership will give the state association the larger 
income which it needs. With dues of only five dollars a year it has been 
able to publish the MASSACHUSETTS LAW QUARTERLY and mail it to all 
members of the association without additional charge. The cost of this 
has been naturally the principal charge upon the income of the associa- 
tion, and the continuance of the publication has been possible only 
because the services of officers of the association have been willingly 
given without compensation and recently without even an allowance for 
expenses. This work and the other activities of the association can of 
course be carried on more effectively with a larger income, such as the 
association should have. 

The plan proposed involves the following changes in the by-laws. 
(The present by-laws will be found in the QUARTERLY for May, 1930, 
Supplement No. 2, p. 17.) [The suggested amendments as revised and 
recommended by the Executive Committee appear below.] 

FRANK W. GRINNELL, Chairman. RICHARD B. WALSH. 
ROBERT G. DODGE. EDWARD A. MACMASTER. 
JOSEPH WIGGIN. JOHN G. BRACKETT. 
EDWARD M. DANGEL. 


I concur in the report as drafted not because I believe it to be a 
final solution of our difficulties but because it seems to be the only plan 
the Committee can at present agree upon. 

I look upon it as a preliminary step toward the ultimate acceptance 
of Plan I, which I think we must adopt before the Massachusetts Bar 
Association can become fully and effectively representative of the entire 
bar of the Commonwealth. RICHARD B. WALSH. 


To carry out the plan thus reported, the Executive Committee recom- 
mends the following 


PROPOSED CHANGES IN THE By-LAwWS. 

(These amendments are substantially the same as those recom- 
mended by the special committee with slight changes in form.) 

First. Amendment of Article I. 

It is suggested that there be added at the end the following 
paragraph: ; 

“Each member in good standing of a bar association which has 

become an affiliated association under the provisions hereinafter 

contained may, by virtue of his membership in such affiliated asso- 

ciation, automatically become a member of the Massachusetts Bar 

Association upon application accompanied by certification of his 

membership in such affiliated association by its secretary and paying 

the dues for the current year as provided in Article XV.” 

Second. Proposed new Article IITA: 
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“Any bar association which signifies its desire to affiliate with 
this association by certificate of its secretary duly authorized by 
vote of its executive board may, subject to the approval of the Execu- 
tive Committee of this association, become an affiliated association. 
Such approval may be signified in writing filed with secretary with- 
out a meeting of the Executive Committee. Such affiliated associa- 
tion shall pay an annual assessment of five dollars to this associa- 
tion, and the affiliation shall continue so long as it is not in default 
with respect to this payment and during such affiliation it may send 
a delegate to the meetings of this association with privileges of 
voting.” 


Third. Amendment of Article II. 


It is proposed that this by-law shall be amended so as to read as 
follows: 


“The officers of the association shall be a president, one or more 
vice presidents, a secretary, a treasurer and an executive committee 
which shall consist of the president, the most recent ex-president, 
the secretary and the treasurer, all ex-officiis, together with twenty- 
one other members. 

“No one shall be eligible for the office of president for more 
than three years in succession. The president shall be chairman of 
the executive committee. 

“The members of the executive committee other than the ex- 
officio members shall consist each year of the following: 

A. The president of such bar associations specified by this asso- 
ciation as shall become and remain affiliated associations under the 
provisions hereinafter contained or such other member of each of 
such associations as shall be selected by its president and designated 
in a written communication to the secretary of this association before 
the date of the annual meeting or such other date as the executive 
committee may determine: 

B. Such other members, elected from the membership at large 
of this association, as shall make the total number twenty-one as 
above specified.” 

“There shall be the following standing committees appointed 
annually by the President: 


Committee on Membership. 

Committee on Legislation. 

Committee on Legal Education. 

Committee on Judicial Appointments. 

Committee on Grievances. 

Committee on Nominations. 

Special committees may be appointed by the President.” 


If these amendments are adopted, the Executive Committee recom- 
mends that the association specify in accordance with the proposed 
amendment of Article II, the following bar associations whose presi- 
dents, or such other members of such associations as shall be selected by 
such presidents, will become ex officio members of the Executive Commit- 
tee of the Massachusetts Bar Association. 


Barnstable County Bar Association, 
Berkshire County Bar Association, 

Bar Association of the City of Boston, 
Brockton Bar Association, 

Essex Bar Association, 

Franklin County Bar Association, 

Hampden County Bar Association, 
Hampshire County Bar Association, 

Law Society of Massachusetts, 

Bar Association of the County of Middlesex, 
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Federated Bar Association of Middlesex County, 
Norfolk Bar Association, 
Worcester County Bar Association, 
Fall River Bar Association (for the year 1933),* 
After the regular business, there will be opportunity for discussion. 
The eighth annual Report of the Judicial Council is now in press 
and will be filed probably next week and reprints will be sent out as 
usual in the November number of the MASSACHUSETTS LAW QUARTERLY 
if possible in advance of the meeting, in order that the members may 
have an opportunity to discuss the recommendations contained in the 
report. 
The report of the nominating committee appears below. 


F. W. GRINNELL, Secretary, 
60 State Street, 
DECEMBER 22, 1932. Boston, Massachusetts. 


“As we understand there is no active County Association in Bristol County, the sug- 
gestion is that the leading city associations be represented in alternate years beginning with 
the Fall River Association for 1933. 


REPORT OF THE COMMITTEE ON NOMINATIONS 


To the Members of the Massachusetts Bar Association: 
Your Committee reports the following nominations for officers for the 
year 1932-1933: 
For President: 
NatHan P. Avery, 
of Holyoke. 
For Vice-President: 
FREDERICK Lawton, 
of Boston. 
For Treasure re 
Horace E, Aten, 
of Springfield. 
For Secretary: 
Frank W. GRINNELL, 
of Boston. 


For Members of the Executive Committee: 
Norman W. Bryeuam of Newton, 
Cart M. Bratz of Worcester, 
Ex1as Frevp of Boston, 

Sypit H. Homes of Brookline, 
Epwarp A. MacMaster of Bridgewater, 
Joun M. Merriam of Framingham, 
Sumner Y. WHEELER of Salem. 

The President, the Retiring President, Frederick N. Wier, the Secretary 
and the Treasurer are members of the Executive Committee, Ex Officio. 

Only seven members are nominated in anticipation of the adoption of the 
proposed changes in the by-laws by which fourteen members of the Executive 
Committee will be delegates from other ‘‘aftiliated’’ bar associations. If the 
changes in the by-laws are not adopted, further nominations will be made by 
the committee later. 

Other nominations for any of the above offices may be made in writing 
signed by not less than nine members of the Association and handed to the 
Secretary before the meeting. 

Respectfully submitted, 
FREDERICK W. MANSFIELD, 


Chairman Committee on Nominations. 


= Vy 


TWENTY-THIRD ANNUAL MEETING. 


The twenty-third annual meeting of the Massachusetts Bar Associa- 
tion was held in the rooms of the Boston Bar Association at the Parker 
House in Boston, on Saturday, December 31, 1932, at 11 A. M., with 
the president, Mr. Frederick N. Wier, of Lowell, in the chair. 

The records of the last annual meeting were approved as printed in 
MASSACHUSETTS LAW QUARTERLY for February, 1932. 


THE PRESIDENT’S ADDRESS. 


FREDERICK N. WIER, Esq. 


As was stated in the notice of this meeting the principal subject to 
be considered is the report of a special committee on the Affiliation of 
Bar Associations together with the recommendations of the Executive 
Committee. 

It should be remembered that whatever changes result from this 
movement the purpose is to make this association co-operating with the 
other Bar Associations in the State, a united influence to protect the 
Community from unworthy practitioners of the law, to support legisla- 
tion which will make the administration of the Courts most effective and 
to assist so far as possible in the selection of proper men for the judi- 
ciary. Such affiliations have accomplished good results in some sections 
of New York State and in other places. In some states in the West, as 
in California, all lawyers are required to become members of the State 
Bar Associations. Many of these organizations are reported to be strong 
and effective. We may not be ready for such legislation in Massachu- 
setts, yet it is a reflection on our present system that such a small pro- 
portion of our lawyers are identified with the work of this or any 
Bar Association. President Mansfield last year very forcefully empha- 
sized in his address the duty of every lawyer to be a member of a Bar 
Association. 

It may be of interest to know that the question of the affiliation or 
co-ordination of Bar Associations is a matter that has been discussed in 
the American Bar Association. In 1916 there was founded The Con- 
ference of the Bar Association Delegates under the leadership of Elihu 
Root. It is composed of delegates from the American Bar Association, 
State Bar Associations and Local Bar Associations throughout the 
Country. It held its seventeenth annual meeting on Monday, October 
10th, 1932, at Washington, the week of the meetings of the American 
Bar Association. Three of our members were appointed to attend this 
conference as delegates. The conference voted, subject to the approval 
of the executive committee, to authorize its officers to devise financial 
ways and means to defray the expenses of publication and of personal 
conference with the officers of State and Local Associations in an 
endeavor to stimulate interest and study by them of the subject “Co- 
ordination of the Bar” and it adopted a formal resolution that the proper 
officers and committees of the conference be directed to prepare and 
submit to the executive committee of the American Bar Association a 
memorial asking adoption of a plan of co-operation with State and local 
associations so as to avoid the present diffusion of bar energy and dupli- 
cation of effort and to present a united program of solving some of the 
definite problems of the Bar 
_ Chief Justice Hughes has said on this subject that the thing desired 
is a concentration of influence, a voice to speak for the entire Bar. 
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On the occasion of Mr. Root’s receiving at Chicago in 1930 the 
American Bar Association medal he made this statement. 

“] have great faith in the value of the future of the American Bar 
Association. I think to weld together all the separate bars into one body 
ot common understanding and common sympathy and common purpose 
inspired by the spirit of public service is essential to the preservation of 
the American system of justice and to enable the administration of the 
law to keep pace with the rapid changes of life in our Country.” What 
these leaders have said regarding the national needs seems to me to 
apply also to the work we are attempting to do through our associations 
in this State. We need also this concentration of influence, a voice to 
speak for the entire Bar. 

It is a cause of congratulation that the question of jurisdiction in 
the matter of admission to the Bar has finally been settled by our 
Supreme Judicial Court. The Legislature has attempted in the past to 
enact laws relating to this subject. These the Court has held were “in 
aid of the judicial department in making the proper selection of those 
qualified for admission as attorneys to practice in the Courts.” The 
Court further remarks that “they (the Statutes) have been enacted also 
in the exercise of the police power to protect the public from those lack- 
ing in ability, falling short in learning or deficient in moral qualities and 
those incapable of maintaining the high standard of conduct justly to 
be expected of members of the Bar.” The opinion concludes however 
with the statement that “no statute can control the judicial department 
in the performance of its duty to decide who shall enjoy the privilege of 
practicing law.” 

The Court having jurisdiction and the bar itself being vitally inter- 
ested in its membership and being themselves officers of the court may 
now have an opportunity of presenting at the proper time to the Court 
some of its views. I wish to state some of the considerations which have 
occurred to me. Census figures for 1930 reveal a total of 160,605 lawyers 
in the United States as compared with 122,519 ten years before. During 
the decade lawyers have increased by a third, which is twice the per- 
centage of increase of population and five times that of doctors. In 
Massachusetts there were 4954 lawyers in 1920 and 6940 in 1930. In 
1920 there was one lawyer in a population of 777 and in 1930 there was 
one lawyer in a population of 612. In Boston in 1920 there was one 
lawyer to 535 of the population and in 1930 one lawyer to 412 of the 
population. In my own city of Lowell there were 86 lawyers in 1920 and 
128 in 1930. There was in 1920 one lawyer in 1311 of the population and 
in 1930 one lawyer to 783 of the population. To me this very large 
increase in. the number of lawyers and the enforced greater competition 
means that a greater strain is being laid upon the profession and espe- 
cially upon the younger men in it. In the June 25th issue of Notes on 
Legal Education it is said “that the public has a vital interest in having 
for the men with whom it deals as lawyers individuals of unimpeachable 
character, well trained in the particular skills which a lawyer must use. 
When they abuse the privileges which a license gives to them, when they 
fail to live up to the ethics of their profession, when they misuse their 
clients’ money, or abuse their confidence, they are not only injuring their 
clients and their fellow lawyers but they are also undermining public 
confidence in the institutions of our government and in an even-handed 
justice.” 

Chief Justice Rugg, in re Bergeron, petitioner, 220 Mass., 472, says 
that “the right of any person to engage in the practice of the law is 
slight in comparison with the need of protecting the public from the 
incompetent.” ; 

In a report of the Committee on Legal Education of this association, 
which was printed in the MASSACHUSETTS LAW QUARTERLY of November, 
1929, a committee representing different sections of the State made a 
special reference to the admission requirements in Massachusetts. This 
report is very comprehensive and I suggest that it should be read with 
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care by every member of the association having the recent decision of the 
Supreme Judicial Court in mind. With its recommendation I agree and 
will close this paper with a quotation from the report, “we venture the 
guess that there are already too many lawyers, even for this litigious 
community, and the Law Schools are turning out an increasing number 
every year. Many of the evils for which the profession is criticized .. . 
are really due to economic causes. The poorly-trained lawyer finds 
himself without clients and of necessity must create them. Of course 
the operation of demand and supply will eventually solve the problem, 
but in the process of solution the community owes it to itself to admit 
only well-trained contenders in the race for clients and to set proper 
rules for the contest.” 


REPORT OF THE EXECUTIVE COMMITTEE. 
BY THE SECRETARY. 


The Executive Committee, as was reported in the QUARTERLY last 
February, considered the various bills about banks and trust companies 
and favored the bill introduced by the Hampden County Bar Association, 
which Mr. Avery has explained at various times, by a vote of eleven to 
one. They also favored unanimously the bill which was printed in the 
QUARTERLY, prohibiting any person or corporation from advertising or 
soliciting either employment or appointment as executor, administrator, 
trustee, guardian or conservator, by other means than the mere statement 
that they are authorized to act as such. Those votes were submitted to 
the committee of the Legislature. Neither of the bills. passed. 

At the meeting of the committee in November of this year, the whole 
subject of affiliation of bar associations was considered, and the report 
of the special committee which is printed in the notice was approved and 
the proposed changes in the by-laws were amended somewhat by the 
Executive Committee into the form which is stated in the notice. 

The purpose of that recommendation is to carry out the ideas sug- 
gested in various discussions during the past two or three years, follow- 
ing the informal meeting of members from different associations all over 
the State, which Mr. Mansfield called two or three years ago, and at 
which it was the sense of that meeting that some form of affiliation or 
closer relation between the bar associations of the Commonwealth was 
desirable. 

The plan of the Executive Committee, as stated in the notice, is that 
if these amendments are adopted, fourteen of the associations specified 
in the notice should be chosen by this Association to supply each a 
member of the executive committee (the president or some member of 
that local association designated by him) thus leaving only seven mem- 
bers to be elected at large to the Executive Committee. 

In selecting those associations, the county associations were specified 
where those county associations were active. In one or two counties 
there appeared to be no active county association, as in Plymouth and 
Bristol, and there a local association was chosen, as also in Suffolk, 
where the Boston Association operates as a county association, and the 
same is true in Brockton. 

In Bristol County there are several associations, and the committee 
suggested that they should be represented in succeeding years, and began 
with the Fall River Association. 

After sending out that notice the secretary received a letter from 
the president of the Fourth District Association, suggesting that his 
association was an active association in Bristol County and might well 
be represented on the Fxecutive Committee. The secretary answered 
that that might very well be so, and that it might work itself out later 
when the time came, if these amendments were adopted. 

The agitation about banks and trust companies has resulted in the 
appointment of a committee representing the corporate fiduciaries and 
the trust company association, and some other bank association, and a 
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committee of the Boston Bar Association. They drew up a set of rules 
for the conduct of trust business by Massachusetts banks. A copy of 
this was printed in the “Bar Bulletin” of the Boston Bar Association 
and will be reprinted for the information of our members in the Quar- 
TERLY. Those committees are intended to operate as a sort of joint 
committee to consider complaints or to pass on questions of “ethics.” 

It is an advance over the situation as it existed five or six years 
ago, in 1924 or 1925, when we had a wide-open discussion of this subject 
at the annual meeting of this Association, which was printed in the 
QUARTERLY for 1925. The form of the newspaper advertising of some 
banks or trust companies appears to have been revised to a mere state- 
ment of authority to act as a fiduciary. They have done nothing on the 
subject of soliciting apparently. 

At the last annual meeting there was a discussion of the proposition 
of having lectures arranged in some way for the members of the bar who 
are now practising. At the Executive Committee meeting in November 
that subject was discussed and the president was requested to appoint a 
committee for that purpose. He has appointed the committee, with Mr. 
Rosenthal of Pittsfield as chairman, Mr. Linscott of Lynn and Mr. 
Shrigley of Hingham as the members of the committee to take that 
matter up. 

THE SECRETARY.—Mr. President, more than thirty members being 
present, as required by by-law, the matter of the amendment of the 
by-laws is before the meeting. The report of the committee was printed 
in the notice and the Executive Committee recommends certain changes. 

[On motion, it was voted to waive the reading of the amendments 
proposed and that they be acted.on as printed in the notice.] 

THE SECRETARY.—I move that the changes in the by-laws recom- 
mended by the Executive Committee as printed in the notice for the 
meeting be adopted and that the list of associations to supply members 
of the Executive Committee be approved. 

[The motion was seconded and unanimously carried, and the amend- 
ments declared adopted and the list approved. ] 


REPORT OF THE TREASURER. 


THE SECRETARY.—I have here, Mr. President, the account of the 
treasurer. Mr. Allen expected to be here. but I received a letter this 
morning that he was unable to get here. He enclosed his report and sug- 
gested that provision be made for its auditing. 


Receipts 
Received from John W. Mason, former treasurer: 


Deposit in Worcester Mechanics Savings Bank ......... $3,252.65 

Check on Northampton National Bank ................ 185.92 
ee hgh dig b's ado oe aca we RAID a Ree RK wide me wails 4,470.00 
i i CE een aawer eecidkn Jana was eels cabal 230.00 
PE DOGO WEE BD DVD neice iscsi cvscses sn cpaneteess 15.00 
Dividends, July, 1931, January and July, 1932, Worcester 

IN I TEIN oso 0.53008 5 es0 seine s es oeeeae's 207.51 
Interest on checking account Third National Bank & Trust 

RS Sci bois Sa ke ea A oa eee ho are le eee ae We Se 5.07 


$8,366.15 


NN oe ae ease ce ON 4S eo aes ew hee Ha5.45 $ 188.56 
Massachusetts Law Quarterly Expense ...............+.25: 1,680.29 
Secretary’s Expense (mainly for arrears of 1931) .......... 1,247.40 
ee ENDS SNUG 6 6 oe 50 ic:0:0-4s 0.5 wo 00 0 O05 6410: 1,120.57 


Contribution, with Boston Bar Association, for services of 
W. Barton Leach in preparing annotations of restatement 7 
of American Law Institute on “Conflict of Laws” ...... 500.00 
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12 Cost of 5000 Booklets “Cannons of Professional Ethics” 
(the other half being paid by the Boston Bar Association) $95.00 
Stenographic report of 1931 annual meeting, luncheons and 
travel of Executive Comumiitiee 0.0.0.2... ccccccccseeas 117.67 


Tax on checks 


Total Expenses 


Bank Balances 
Worcester Mechanics Savings Bank...................- 3,210.14 
Third National Bank & Trust Co.—checking account .... 206.16 


$8,366.15 

I certify that the above account is a true statement of my receipts 

and disbursements on account of the Massachusetts Bar Association 

during the year 1932 
HORACE E. ALLEN, 
Treasurer. 

_ The report was accepted, subject to the report of an auditing com- 

mittee to be appointed by the president. 


REPORT OF GRIEVANCE COMMITTEE 
To the Members of the Massachusetts Bar Association: 
The Committee on Grievances begs leave to submit its Annual 
Report. 

There were 26 complaints pending at the beginning of the year. 
During the year 97 complaints have been received of which 40 are still 
pending. Of these 2 are awaiting further hearing before the Committee 
and 2 are awaiting further information from the complainant. The 
disposition and the classification of complaints appear in the attached 
report. 

It should be noted that there has been a marked increase in com- 
plaints during the year, the new complaints during this period being 
nearly double those of the previous year. 

Similarly the complaints considered, investigated, dismissed or 
adjusted during the year are more than double those similarly disposed 
of during 1931. The complaints received during this year have shown a 
marked increase particularly in “Failure to remit collections”, “Misappli- 
cation of property”, and “Overcharging”’. 

This report would not be complete without again expressing the 
obligation of the bar to our efficient secretary, Park Carpenter, Esq. 


Respectfully submitted, 
STOUGHTON BELL, Chairman. 


ANNUAL Report of CoMMITTEE ON GRIEVANCES OF THE MAssacnvusetrs Bar 
ASSOCIATION, 
Complaints Pending December 18, 1931 ............0.ceeeeeee 26 
Complaints Received from December 18, 1931 to December 31, 
Scie ian ee AGG ee eae EN PEO ROR UNAS nee ew aS 97 
— 123 
Dispositions 
Disposed of by Secretary 
No basis for action by Committee ............... 23 
ee rr rer rer ae 2 
Failure to furnish information required ......... 7 
Investigated and dismissed as without merit ..... 27 
Pending civil action appropriate remedy ......... 2 
Adjusted to satisfaction of complainant ......... 16 
SORES SE POUND I oii ccc ceascsadcsveeens 2 
Te GO IGCRES TRTOTMNORE 2. wc ccc scwcsecessecs 
rr errr rrr tr 1 
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Disposed of by Committee 
Referred to Executive Committee, recommending 


filing in Court of information .............. 1 
oe 
Pending 
Further hearing before Committee .............. 2 
Further information from complainant .......... 2 
Under investigation by Secretary ..............- 36 
— 40 
123 
D. O. 
Disposed of by by 
Secretary Commit- 
tee © 
s BO BO, Ret = 
Classification of Complaints “y. with- by to A 
> out adjust- Exec iS 
a action ment Com. @ 
IND nixeceiaies. ce sawawense ewan cdupe a 10 8 1 1 
Failure to proceed after accepting retainer 14 8 1 5 
Failure to return papers ........ Lusk Wemies 6 5 1 
SPO TO DOUOUNE oi.0 866d dsaseewrseesees 8 6 2 
oS eee ee ee 388 15 10 1 12 
Misapplication or misappropriation of funds 
Ce —E ae ree 12 4 1 7 
IT 275s asuiwiece cea cdickenauuwaes 1 1 
I 0 5 ac smard sande li wih load al-ea!bvw eae 19 14 1 4 
Representing conflicting interests ......... 4 2 2 
Abuse of process (or threat thereof) ...... 4 Z 1 1 
RENEOOL DYOCUICE OF MAW 6.5 cosccc csc cecccess 1 1 
Collusion (for false testimony) isles kona ae 2 1 1 
Na iia 20 A eae wp ame ee d COS 1 1 
BEINCEMAMCOUS ooo cccccsvews arate eae we va 3 2 1 
12367 15 1 40 


The report was accepted. 


ELECTION OF OFFICERS 


THE SECRETARY.—The next matter, Mr. President, is the report of 
the Committee on Nominations, which was printed on the back of the 
notice, as follows [reading report of Nominating Committee]. The 
Secretary has received no other nominations. 

A ballot being taken the nominees were declared unanimously elected. 


GENERAL DISCUSSION. 


THE SECRETARY.—There is no other business, Mr. President, unless 
someone wants to discuss something and if so we are here for that 
purpose. 

Mr. NATHAN P. Avery.—Mr. President, I would like to raise this 
question in view of the decision of the Supreme Court relative to admis- 
sion to the bar. It seems to me that that raises a new issue in this 
Commonwealth and we ought to consider whether or not we shall take 
action on the matter this year, so as to devise some scheme or method by 
which the number of people who shall be admitted to the bar shall be 
very much restricted. That is probably not a popular idea; it may not 
be a Massachusetts idea, but it is a broad question w hether it is not in 
the public interest and I don’t know but we have got to come to it for the 
protection of the public. 

There is another thing that I would like to say—whether or not we 
want to investigate the California system of a bar association—a bar 
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association under authority of the Legislature, the membership in which 
is obligatory. These by-laws that you have adopted aim to integrate 
better the lawyers of the Commonwealth into one bar association; not 
that this will destroy in any way other bar associations, but that there 
shall be one bar association which will be State-wide and which will be 
efficient in helping the public and helping the profession in trying to 
protect the interests of both the profession and the public. The Cali- 
fornia scheme goes further. It is very radical but it has worked well 
out there. Those two things are vital things and radical; and yet I think 
we have got to do some vital things and some radical things in these 
times. 

THE PRESIDENT.—Would you suggest any action of the Association? 

Mr. AveRY.—No, except a discussion. There is no action that we 
can take at this time. 

There are two other things that we might consider at this time. 
Mr. Grinnell put a bill in the Legislature last year which didn’t have a 
burglar’s chance, relative to advertising by banks or any corporate fidu- 
ciary, providing that they could not advertise beyond a statement that 
they were qualified to act as corporate fiduciaries. The question is 
whether that should be introduced this year or not. I have distributed 
copies of a bill which has already been filed by the Hampden County Bar 
Association. It is a composite, but it will give us a start. The legislation 
which we have is very inadequate. I heard a few weeks ago about a 
firm of accountants who were advertising that they were prepared to 
handle all kinds of law business; that they were qualified to do it and 
had a legal department. This bill, I think, will stop that and it makes 
a start. It is almost the same form as was favorably reported on by the 
committee this year, passed the House and failed in the Senate by three 
votes. The banks are pretty much in favor of the bill as drawn. It 
restricts them to some extent, but I think they begin to see that it is for 
their own good that there be some rules for this game, because a good 
bank, a bank that is trying to do business right, is up against unscrupu- 
lous competitors. Some legislation will help the banks and I think the 
wiser bankers are beginning to see it. 

THE SECRETARY.—If anyone else has any suggestions to make or if 
osteg is any question that the Secretary can answer, I shall be glad to 

ear it. 

A MrMBrrR.—Will the Massachusetts notations relative to the restate- 
ment of the law of contracts be published in the near future? 

THE SECRETARY.—Those notations are in preparation and they hope 
to have them ready about the first of the year. None of the State nota- 
tions, I think, have been published with any of the restatements, but they 
are expected as soon as may be. Professor Gardner is the one who is 
making them for Massachusetts and I have not heard just how far they 
have advanced toward completion. The restatement of the law of con- 
tracts, as you know, has already appeared in print. 

Mr. P. JosEPH MCMANUs of Boston.—I am glad to hear President- 
elect Avery refer to the California Bar Association. I think it would be 
a mighty good thing, as the thought comes to me from experience around 
the courts here in this Commonwealth of quite recent date, if a law was 
passed requiring every member of the bar to be a member of the Bar 
Association. Not only these lawyers but the banks that have been doing 
business purporting to be lawyers or attorneys when in fact they are 
not, and also the lawyers who practice on the criminal side of the calen- 
dar. What I am aiming at is that we should have a compulsory law here 
that every person practising law should be a member of the bar associa- 
tion. There is a very prevalent practice in the corridors of the court 
houses where, when an honest, straightforward attorney has heen re- 
tained in a criminal case, the defendant in many cases which are brought 
forward on appeal or through indictment is approached by certain leeches 
in the corridors and is told. “Well, you have a good attorney: he is a 
good civil lawyer but he isn’t a very good criminal lawyer. He doesn’t 
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stand in right with the powers that be.’”’ And those statements are told 
to the attorney in the case and in many cases the attorney withdraws 
from the case to allow a certain clique of lawyers, one of whom is to be 
named by this so-called runner to represent the defendant. Those con- 
ditions are rampant in Suffolk County. They are wild. Many attorneys 
have come to me in the past month or two months, and one within the 
past hour, who has told us his experience in the past week in a case up 
there. They have the same complaint, but they say, “Who will take the 
initiative? If you open your mouth you are in wrong.” I suppose I 
might as well be the martyr; I might as well be the “goat.’’ But I have 
never feared them if they would play an open hand with me. My expe- 
rience in the past 25 years has shown up there if I have twelve honest 
men on the jury, I haye nothing to fear. But it is the outside influence 
that I fear. It is not what appears in the courts before our honorable 
justices where I have had much dealing and fighting in the past year on 
some cases. I think that this Bar Association should take some steps 
toward what Brother Avery has said in making it compulsory for every 
man who calls himself an attorney-at-law to be a member of the Massa- 
chusetts Bar Association, so that he will then be more careful. These 
unscrupulous fellows who are named by these runners in the corridors 
are closely allied with the powers that be who are administering our 
criminal law. I think it is a shame and it is well worth while in my 
opinion for the Grievance Committee of the Bar Association to make an 
investigation, and many attorneys who would not come in the open as I 
am doing now would be glad to go before the Grievance Committee— 
ves, or the Attorney General if you please—and make known their 
grievances about the way things are going on. 

Mr. JAMES M. ROSENTHAL (Pittsfield).—Mr. President, I move that 
the Executive Committee be authorized to take such action as it sees fit 
by way of endorsement or otherwise of the bill introduced into the 
General Court by the Hampden County Bar Association relative to the 
unauthorized practice of law and prohibiting certain acts and practices. 

[The motion was seconded and unanimously carried. ] 

THE PRFSIDENT.—If there is no further business, a motion to adjourn 
will b2 in order. 

The meeting adjourned at 12.35 P. M. 


FRANK W. GRINNELL, 
Secretary. 


THE MOVEMENTS OF BAR ASSOCIATIONS. 


The history and problems of bar associations throughout the country 
were presented by Philip J. Wickser, Esq., of Buffalo, recently Chairman 
of the Conference of Bar Delegates, in an article in the Cornell Law 
Quarterly, for April, 1930, which was reprinted, by permission, in the 
MASSACHUSETTS LAW QUARTERLY for August, 1930. The American Bar 
Association Journal for January, 1933 (p. 17), contains the address of 
Mr. Wickser delivered at the Conference of Bar Delegates at Washington 
in October, 1932, in which he discusses the problem of, “Representative 
Government in the American Bar Association.” In view of the new plan 
of affiliation just adopted in Massachusetts, members of the association 
who are interested in such problems will find these articles worth reading. 

F. W. G. 
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AFFILIATION OF BAR ASSOCIATIONS UNDER THE 
NEW BY-LAWS. 


As appears from the record of the annual meeting the new by-laws 
proposed in the notice of the meeting and printed on p. 1 of this number, 
were adopted and the recommendation specifying such associations as 
should provide a member of the executive committee when the associa- 
tions had taken action to affiliate, was adopted. Under these new by- 
laws the secretary has been advised of the action of the following asso- 
ciations which have become affiliated with the Massachusetts Bar Asso- 
ciation: Barnstable County Bar Association (the President, Hon. Heman 
A. Harding, to become a member of the executive committee) ; ; Berkshire 
Bar Association (the President, John B. Cummings, for the executive 
committee) ; Fall River Bar Association (the President, Charles P. Ryan, 
to become a member of the executive committee); Hampden County 
Bar Association (James M. Healy, designated to become a member of 
the executive committee); Hampshire County Bar Association (the 
President, Hon. Henry P. Field, to become a member of the executive 
committee) ; Worcester County Bar Association (the President, Daniel W. 
Lincoln, to become a member of the executive committee) ; Bar Associa- 
tion of the City of Boston (John V. Spalding, appointed to become a 
member of the executive committee). 

The secretary is informed that it is expected that the Middlesex and 
Essex Bar Associations will shortly take formal action to become affil- 
iated. Of the other bar associations specified in the vote as furnishing 
members of the executive committee when affiliated the following asso- 
ciations have not yet been heard from: Franklin County Bar Association; 
The Law Society of Massachusetts; Federated Bar Association of 
Middlesex County; Norfolk Bar Association; Brockton Bar Association. 

In view of inquiries, the secretary calls special attention to the 
following provision of the new by-laws: 


“Each member in good standing of a bar association which has 
become an affiliated association . . . may, by virtue of his member- 
ship in such affiliated association, automatically become a member 
of the Massachusetts Bar Association upon application accompanied 
by certification of his membership in such affiliated association by 
its secretary and paying the dues for the current year.” 


The dues are $5. 


The attention of members of the Massachusetts Bar Association is 


called to the fact that the House and Library Committee of the Boston 
Bar Association has extended 


“until further notice, the privileges of the rooms of the Bar Asso- 
ciation of the City of Boston, Parker House, Boston, to members 
of the Massachusetts Bar Association who neither practise nor 
have an office in the City of Boston.” 


In view of the limitations of space in the dining room and lounge 
this extension of privileges is necessarily experimental for the convenience 
of members of the Massachusetts Bar Association who come from a dis- 
tance. If it should result in congestion, which seems improbable, it might 
require modification. For the purposes of identification membership 
tickets may be obtained from the undersigned by those wishing to avail 
themselves of this rule. 


F. W. GRINNELL, Secretary. 
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CITATIONS OF THE MASSACHUSETTS LAW QUARTERLY IN 
“SHEPARD’S CITATIONS” AND IN THE “ANNOTATED 
LAWS OF MASSACHUSETTS.” 

Those members of the Massachusetts Bar Association who are not 
in the habit of keeping a file of back numbers of the QUARTERLY may 
secure more fully whatever practical value there may be in the magazine 
by keeping their numbers in future. The announcements of the new 
edition of the “Shepard’s Citations” and, not only the announcements, 
but the volumes thus far delivered of the new “Annotated Laws of 
Massachusetts,” now being published by the Michie Company, and the 
Lawyers’ Co-operative Publishing Company show, that both of these 
publications in future will contain the citations of the QUARTERLY. There 
is a considerable amount of statutory history and other explanatory 
matter relating to statutes, Constitution, and cases, in the first 17 volumes 
of the QUARTERLY, which is either not found at all or not readily found 
elsewhere. From inquiries received by the editor from time to time a 
number of the members of the association seem to forget this fact. One 
of the purposes of the QUARTERLY has been to make it worth more in 
practice to the members of the association than the annual dues. If 
members will keep their back numbers for future reference they may 
find the exact question arising at any moment in practice discussed 
somewhere in its pages. 

F. W. G. 


MASSACHUSETTS BAR ASSOCIATION. 
FIRST REPORT OF THE LEGISLATIVE COMMITTEE ON THE 
EIGHTH REPORT OF THE JUDICIAL COUNCIL. 


The Legislative Committee begs to report as follows: Two meetings 
of the Committee have been held on February tenth and seventeenth, 
respectively. At these meetings the Eighth Report of the Judicial 
Council (reprinted in MASSACHUSETTS LAW QUARTERLY for November, 
1932), was gone over and discussed, and it was voted that the Committee 
should support all of the recommendations made. 

A sub-committee consisting of Romney Spring, Chairman, Grant 
M. Palmer and Theodore Eaton was appointed to attend the hearings 
before such committees of the General Court and to support the recom- 
mendations made by the Judicial Council. 

ARTHUR D. HILL, Chairman. 
February 18, 1933. 
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SUMMARY JUDGMENTS. 

ADDRESS OF PRESIDING JISTICE EDWARD RIDLEY 
FINCH OF THE SUPREME COURT OF THE STATE OF 
NEW YORK, APPELLATE DIVISION, FIRST DEPART- 
MENT, AT A LUNCHEON OF THE BAR ASSOCIATION 
OF THE CITY OF BOSTON ON SATURDAY, JANUARY 
21, 1933. 

It is curious how many professional men hinder the maximum 
of community service, which normally and naturally should arise 
from their professions, because they are unwilling to change the 
procedure which is first learned, even though a better method later 
is pointed out. This is so, preeminently, in the legal profession 
. . . less so in the medical profession. 

The phase of legal procedure upon which I am to speak to 
you today determines rights of litigants when there is a denial in 
name, but wherein no issue in fact exists, requiring a trial. . . 

Ordinary trial procedure is created to dispose of controverted 
issues and there is much waste in time and effort when litigants 
are forced to adopt this trial procedure where there exists no issue 
to be tried. 

Some years ago in the Supreme Court trial term, a colored man 
was about to be sworn. With one hand on the Bible, he looked 
around appealingly at the counsel calling him and said, ‘‘If I am 
to be so confined, I shall not be able to do so much for you.’’ In 
spite of this incident, I shall endeavor in the few moments remain- 
ing to be as practical as I ean. 

In 1855 England adopted this summary judgment procedure. 
This procedure must not be confused with a perfunctory so-called 
affidavit of merits, or with a motion to strike out a frivolous plead- 
ing. Both of these remedies exist in nearly all common law juris- 
dictions, but they are of little real use. A summary judgment pro- 
cedure, on the other hand, is a procedure by which you can look 
beyond a mere formal denial and ascertain whether there exists in 
fact an issue to be tried. .. . 

In England eighty-five per cent of the judgments entered are 
pursuant to summary judgment procedure. In New York we have 
had this procedure since 1921, and then only in a very limited way. 
It was enlarged in April, 1932, so that now we have this form of 
procedure presently applying more widely than in any other juris- 
diction, with corresponding benefit. Indeed we are thinking of 
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extending the principle further so that defendants may likewise 
take advantage of it. 

I shall give you a few of the figures in New York. In 1930 
there were six hundred sixty-seven motions for summary judgment, 
of which three hundred eighty-five were granted, two hundred 
fifty-seven denied and twenty-five withdrawn. In 1931 there were 
seven hundred seven motions for summary judgment, of which five 
hundred twelve were granted, two hundred seventy-nine denied 
and sixteen withdrawn. In 1932 there were one thousand thirty- 
eight motions for summary judgment, of which six hundred fifty 
were granted, three hundred fifty-six denied and thirty-two with- 
drawn. Thus six hundred fifty actions were summarily disposed of 
which, in the ordinary course, would have taken the time of two 
judges for one whole year. 

Our summary judgment, as extended, took effect in April, 
1932. In consequence, we have not yet had a year of its full opera- 
tion. I therefore obtained the figures for October, November and 
December in the year 1931, together with the figures for the same 
three months in 1932 under the extended rule. 

In October, 1931, sixty-six motions for summary judgment were 
made; in November, 1931, seventy-five motions; and in December, 
1931, sixty-seven motions; a total of two hundred eight motions for 
these three months. 

In October, 1932, there were one hundred seventy-seven 
motions for summary judgment; in November, 1932, one hundred 
thirteen motions; and in December, 1932, one hundred one motions ; 
a total of three hundred ninety-one motions, or an increase of one 
hundred eighty-three motions for summary judgment over the same 
period in 1931. You will note that the increase is almost one hun- 
dred per cent. 

The clerk in Special Term, Part III, after the adoption of 
the rule, told me that in his estimation the application of this rule 
to the equity side of the court would increase the amount of mat- 
ters disposed of on that side of the court alone at least fifty per 
cent by the same number of judges in the same time. 

The present law of Massachusetts is to be found in Section 
59-B of Chapter 231, General Laws, the history of which is as fol- 
lows: 

In the first report of the Massachusetts Judicial Council in 
1925, page 32, the Council stated that the constitutional right of 
trial by jury prevented the adoption of the summary judgment sys- 
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tem, and required that the ease be merely advanced for speedy trial 
as per the system already in effect in Massachusetts under Section 
59 of Chapter 231, General Laws. The Council then recommended 
that if a defendant demanded a jury trial in a summary judgment 
ease and if, upon the trial, the plaintiff was successful, the defend- 
ant should pay the plaintiff, in addition to the statutory ordinary 
costs, a reasonable sum for the plaintiff’s expenses, including such 
counsel fees as should be decided upon by the court. The Council 
set forth a draft of the proposed law on page 141 of that report. 
As you will see, the Legislature of 1929 adopted this report and this 
draft, except that it eliminated the interesting experiment of impos- 
ing actual costs upon a defendant who was unsuccessful, thus taking 
the entire teeth out of the suggestion of the Council. 

In its second report, the Massachusetts Judicial Council of 
1926, at page 45, set forth that its opinion had been revised with 
respect to a defendant’s constitutional right to a jury trial and 
quoted from General Investment Company v. Interborough Rapid 
Transit Co., 235 New York, 133, pages 142, 143. The Council then 
recommended that the court should be permitted to order a judg- 
ment absolute if, upon the presentation of the motion, no substan- 
tial question of fact appeared to be in dispute, ‘‘and if the defend- 
ant shows that there is a fact in dispute sufficient to entitle him to 
a trial, but fails to satisfy the court that he has in reality a defense 
to the action, or fails to disclose such facts as in the opinion of the 
court justly entitles him to defend’’, then, although that defendant 
might be entitled to a jury trial, he must pay actual costs exactly 
as in the recommendation of the Council for the previous year. 

The Massachusetts Legislature adopted the 1925 reecommenda- 
tion of the Council instead of the subsequent recommendation. 

As adopted in 1921 in New York, the law applied only to a 
debt or liquidated demand arising upon a contract expressed in 
fact, or to recover a debt or liquidated demand arising on a judg- 
ment, or on a statute where the sum sought to be recovered was a 
sum of money other than a penalty. 

In 1932 we extended the rule to apply to an unliquidated debt 
or demand for a sum of money arising on a contract, expressed or 
implied in fact or in law. 

The principle of summary judgment has never been applied in 
any jurisdiction heretofore to an unliquidated debt or demand. 

This brings up the interesting question whether an issue as to 
the amount of damages is an issue triable by a jury. From the 
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earliest times such an issue has never been triable by a jury as a 
matter of right. 

You will reeall that the relevant portion of the Constitution of 
the State of New York, namely, Article I, Section 2, reads as fol- 
lows: ‘‘The trial by jury in a ease in which it has been heretofore 
used shall remain inviolate forever.’ 

At common law the assessment of damages, whether liquidated 
or unliquidated, was never referable, as of right, to a jury (7 Yale 
Law Journal, 311). In Beardmore v. Carrington, et al. (17642 
Wils. 244, 248), Lord Chief Justice Wilmot said: ‘‘There is also 
a difference between a principal verdict of a jury and a writ of 
inquiry of damages; the latter being only an inquest of office to 
inform the conscience of the court, and which they might have 
assessed themselves without any inquest at all.’’ For other cases, 
see Bruce v. Rawlins, et al. (AT70—3 Wils. 61) ; Raymond v. Dan- 
bury & Norwalk R. R. Co. (A8T7—14 Blatehf. 1383) ; Brown v. Van 
Braam (1797—3 Dall. 344). ‘‘Even when a writ of inquiry was 
allowed, the court was not bound by the jury’s finding’’ (7 Vin. 
Abr. 301). 

Under our Civil Practice Act the only limitation on the power 
of the court to assess damages, is where the action is brought to 





recover for a personal injury or an injury to property (Civil Prae- 
tice Act, §490). 

The rule was further extended to recover the possession of a 
specific chattel or chattels with or without a claim for the hire 
thereof or for damages for the taking or detention thereof. Also 
to enforce or foreclose a lien or mortgage. This extension of the 
rule was most important, since a false issue would be raised so as 
to delay the foreclosure suit where delay was most expensive. 

The story of the owner who put a deed on record to Mussolini 
and the King of England as joint tenants, is a good illustration. 

The rule was also extended to specific performance of a con- 
tract in writing for the sale or purchase of property, including 
such alternative and incidental relief as the case may require. Also 
to an accounting arising on a written contract, sealed or not sealed. 

The rule was not extended in New York to an action to remove 
a cloud on title or to an action arising on a trust or an action in 
ejectment, although if the demand should arise, it could well be 
so extended. . . 
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THE NEW YORK RULE—MAKING POWER. 
(McKinney's Consolidated Laws of New York, Book 29.) 
Jupiciary Law. 

§82. Rules of practice. A majority of the justices of the 
appellate division in the four departments, by joint order of the 
four presiding justices or justices presiding, shall have the power, 
from time to time, to adopt, amend or rescind any rule of civil 
practice, not inconsistent with any statute; and a majority of the 
justices of the appellate division in each department, by order of 
such majority, shall have power, from time to time, to adopt, amend 
or rescind any special rule for such department not inconsistent 
with any statute or rule of civil practice. 


| Amended by L. 1924, ch. 172, $1, in effect April 17, 1924.] 


RULES OF Civit PRACTICE. 

Rule 113 Summary Judgment (as amended March 14, 1932). 

When an answer is served in an action, 

1. To recover a debt or liquidated demand arising on a con- 
tract express or implied in fact or in law, sealed or not sealed; or 

2. To recover a debt or liquidated demand arising on a judg- 
ment for a stated sum; or 

3. On a statute where the sum sought to be recovered is a 
sum of money other than a penalty; or 

4. To recover an unliquidated debt or demand for a sum of 
money only arising on a contract express or implied in fact or in 
law, sealed or not sealed, other than for a breach of promise to 
marry ; or 

5. To recover possession of a specifie chattel or chattels with 
or without a claim for the hire thereof or for damages for the tak- 
ing or detention thereof; or 

6. To endorse or foreclose a lien or mortgage; or 

7. For specific performance of a contract in writing for the 
sale or purchase of property, including such alternative and in- 
eidental relief as the ease may require; or 

8. For an accounting arising on a written contract, sealed or 
not sealed ; 
the answer may be struck out and judgment entered on motion, 
and the affidavit of the plaintiff or of any other person having 
knowledge of the facts, setting forth such evidentiary facts as shall 
establish the cause of action sufficient to entitle plaintiff to jude- 
ment, and his belief that there is no  efense to the action; unless 
the defendant by affidavit, or other proof, shall show such facts 
as may be deemed, by the judge hearing the motion, sufficient to 
entitle him to defend. 
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If the defendant in any action set forth in subdivisions 3, 4 or 
® hereunder shall fail to show such facts as may be deemed, by the 
judge hearing the motion, to present any triable issue of fact other 
than the question of the amount of damages for which judgment 
should be granted, an assessment to determine such amount shall 
forthwith be ordered for immediate hearing to be tried by a referee, 
by the court alone, or by the court and a jury, whichever shall be 
appropriate. Upon the rendering of the assessment, judgment in 
the action shall be rendered forthwith. 

When in any actions in cases set forth in subdivisions 6, 7 and 
8 hereunder the judge hearing the motion has been convineed that 
there is no preliminary triable issue of fact, the court shall forth- 
with render an interlocutory judgment and thenceforth the action 
shall proceed in the ordinary course. 


DETAILED ANALYSIS OF NEW RULE 113 EXTENDING THE 
SCOPE OF SUMMARY JUDGMENT. 
(Submitted by Judge Finch in connection with the adoption of 
the new rule.) 
Index. 


Subd. (1) Debt or liquidated demand on contract. 
‘* (2) Debt or liquidated demand on a judgment. 
** (3) On a statute. 
(4) Unliquidated debt or demand on contract. 
‘* (5) Replevin. 


‘* (6) To enforce or foreclose a lien or mortgage. 
‘* (7) For specifie performance. 

(8) For an accounting. 

Extensions disapproved. 

Procedure under subdivisions (3), (4) and (5). 


ANALYSIS. 


When an answer is served in an action 


(1) 

To recover a debt or liquidated demand arising on a contract 

express or implied in fact or in law, sealed or not sealed, or 
(2) 

To recover a debt or liquidated demand arising on a judgment 
for a stated sum. 

NOTE TO (1) AND (2). 

It is desirable, in my opinion, to retain the exact wording of 
the rule in order to retain the decisions and settled law on the sub- 
ject. Therefore the foregoing two subdivisions are exactly the same 
as in the present Rule 113 changed solely as to form. In view of 
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this principle the possible redundaney of subdivision (2) above 
should be permitted to stand. 

The present status of the foregoing subdivisions of the rule in 
other jurisdictions is as follows: 

See generally Clark & Samonow, The Summary Judgment, 
1929, 38 Yale Law Journal, 423, the outstanding article on this 
subject. 

England since 1855 op. cit. 424. 

Ontario, 1875, op. cit. 436. 

California, in its lower courts only. Cal. Code of Civil Pro- 
cedure, Sections 831 d and 831 h. 

Connecticut since February 1, 1929. Conn. Rules of Civil 
Practice No. 14 A (1), op. cit. 440. See Clark, The New Summary 
Judgment Rule in Connecticut, 1929, 15 A. B. A. J. 82. 

Massachusetts, Section 59-B, Chapter 231, General Laws, not 
applicable if objection by defendant. 

Michigan, 1929, Rule 30. A somewhat similar rule was adopted 
by Michigan, effective Jan. 1, 1929. 

New Jersey, 1912, op. cit. 442. 

Rhode Island, Chapter 1348, Laws 1929. 

In addition to the foregoing jurisdictions the rule was recom- 
mended in Oregon in 1925, in Wisconsin in 1926, and since 1928 a 
movement has been afoot to extend it to the higher courts of Cali- 
fornia. 


On a statute where the sum sought to be recovered is a sum 
of money other than a penalty. 


Nore To (3). 
The English Rule, Order III, Rule 6 (0) reads: 


‘*On a statute where the sum sought to be recovered is 
a fixed sum of money in the nature of a debt other than a 
penalty.’’ 


The Ontario Rule, Rule 33 (¢) is identical with the English 
Rule. 
The New Jersey Rule, Rule 80, from which the New York Rule 
as it now stands was originally taken, reads: ‘‘ Upon a statute’’ but 
is limited to a debt or liquidated demand. 
The Connecticut Rule, Rule 14 A (1) (d), reads: 


“*On a statute where the sum sought to be recovered is 
a fixed sum or in the nature of a debt.”’ 


The Rule as phrased above meets the objection made to the 
framers at the convention which adopted the original rule, viz, that 
inasmuch as in an action for a penalty Section 248 of the Civil 
Practice Act relieves a defendant from verifying an answer, there 
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should be no compulsion to submit an affidavit in such a ease. (See 
Finch. Summary Judgments under the Civil Practice Act in New 
York (1924) 49 A. B. A. Rep. 588.) At the same time the exten- 
sion is limited to actions for a sum of money, although the same 
need not necessarily be liquidated. (See note to subdivision 4 
intra. ) 

(+) 


To recover an unliquidated debt or demand for a sum of 
money only arising on a contract express or implied in fact or in 
law, sealed or not sealed, other than for breach of promise to marry. 


NOTE TO (4). 


The foregoing has apparently not been adopted by any other 
jurisdiction, although there is some question with respect to Ontario, 
(Rule 61.) (See Clark & Samonow, op. cit. 438.) ; 

This subdivision could doubtless be combined in better drafts- 
manship with subdivision (1) provided such combination would 
produce no confusion. It is however of paramount importance not 
to disturb the decisions and settled law on the subject of subdivision 
(1) supra. In those jurisdictions where there has existed no sum- 
mary judgment procedure subdivisions (1) and (4) could be com- 
bined to read as follows: 


‘*To recover a liquidated or unliquidated debt or de- 
mand arising on a contract express or implied in fact or in 
law, sealed or not sealed, other than for breach of promise to 
marry.’’ 


If it be objected that the above subdivision is too general and 
broad and that it should be confined to unliquidated debts or 
demands arising on particular named types of contracts, such 
as goods or property sold and delivered, or work, labor and 
services, ete., the answer seems to be that such limitations would 
tend to clutter the courts with questions as to whether a particular 
case was included within the named limitation, and no sound reason 
appears why all unliquidated demands arising on contract should 
not be included within the Rule. 

It has been stated on good authority that more than one- 
half of the litigation of the courts in New York City is collection 
litigation involving sales, loans, services or rent (1931 Study of 
Civil Justice in New York, Institute of Law, John Hopkins Uni- 
versity, 12). It is common knowledge that a good proportion of 
this litigation has for its sole issue the question of damages. As is 
shown hereafter, the scope of the Rule may be extended to exactly 
this type of ease by a very simple procedure long embodied in our 
New York practice though unfortunately in comparative desuetude. 
Therefore, an extension of the Rule to unliquidated debts or de- 
mands seems advisable. 
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(9) 

To reeover possession of a specific chattel or chattels with or 
without a claim for the hire thereof or for damages for the taking 
or detention thereof. 

NOTE TO (5). 
The English Rule, Order III, Rule 6 (3) adopted in 1929, 
reads: 
‘‘Where the plaintiff seeks to recover possession of a 
specific chattel with or without a claim for the hire thereof, 

or for damages for its detention.”’ 


The enforeing provision, Order XIV, Rule I (¢) reads: 

‘* Where the plaintiff’s claim is for the delivery up of a 
specifie chattel (with or without a claim for the hire thereof 
or for damages for its detention) the judge may make an 
order for the delivery up of the chattel without giving the 
defendant any option of retaining the same upon paying the 
assessed value thereof, and such order, if not obeyed, may be 
enforeed by a writ of attachment or a writ of delivery.’’ 

The Ontario Rule, adopted 1897, Rule 33 (g) reads: 

‘*In actions for the recovery of chattels.’’ 

The Connecticut Rule, Rule 14 A (1) (f) reads: 

‘*For the recovery of specific chattels with or without 
a claim for withholding the same provided that if such 
claim be for other than nominal damages and be unliqui- 


dated, it may be severed and proceeded with as provided 
in paragraph 2.”’ 
(6) 


To enforce or foreclose a lien or mortgage. 


NOTE TO (6). 
This is the Connecticut Rule 14 A (1) verbatim. The Ontario 


Rule, adopted 1913, Rule 33 (h), reads as follows: 
] 


‘In actions for foreclosure or sale.”’ 


There is no reason in the nature of things why such an action 
could not be simply and effectively handled by summary judgment. 
It arises on a contract and the procedure subsequent to the inter- 
locutory judgment of foreclosure would be exactly the same as at 
present. (See infra p. 15.) 

(7) 
For specific performance of a contract in writing for the sale 


or purchase of property, including such alternative and incidental 
relief as the case may require. 
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NOTE TO (7) 


Apparently England is the only jurisdiction to have adopted 
the foregoing. Order XIV A, adopted 1927, reads: 


‘1. Where defendant in an action in the Chancery 
Division has appeared to a writ of summons endorsed with 
a claim for specific performance of a contract in writing for 
sale or purchase of property, the plaintiff may, on affidavit 
made by himself or by any other person who can swear 
positively to the facets verifying the cause of action and 
stating that in his belief there is no defense to the action, 
apply to the judge for an order for specific performance of 
the contract, and for such consequential accounts, inquiries, 
and directions as to payment of purchase money, interest, 
damages and costs, or otherwise as the case may require. The 
judge may thereupon, unless the defendant by affidavit’’ ete. 
as in Order XIV, Rule 1 (a). 


(8) 
For an accounting arising on a written contract, sealed or not 
sealed. 
NOTE To (8). 
In England, Order XV provides: 


‘* Application for accounting. (1) Where a writ of 
summons has been endorsed for an account under Order III, 
Rule 8, or where the endorsement on a writ of summons 
involves taking an account, if the defendant either fails to 
appear or does not, after appearance, by affidavit or other- 
wise, satisfy the court of a judge that there is some prelimi- 
nary question to be tried, an order for proper accounts with 
all necessary inquiries and directions now usual in the Chan- 
cery Division in similar cases, shall be forthwith made.’’ 


This order, it has been said (See Annual Practice 1932, page 
205) applies only where it is clear that if the action went to trial an 
account must be directed. It is limited to an account of money 
dealings in the payment of a balance as distinguished from chattels. 

The foregoing extension as limited will eliminate the motion in 
# Majority of actions for an accounting, such as those based upon 
the negligence, misfeasance or malfeasance of corporate directors or 
officers. Such limitation I believe to be proper because in most 
instances where an action for an accounting lies, the action arises 
ex delictu and substantial and important controversial questions are 
almost inevitable. On the other hand, there are some actions for 
accounting chiefly arising on written contracts where the court can 
easily see that an accounting should be rendered without question. 

The foregoing subdivision as drafted extends the scope of the 
rule to actions for an accounting arising out of express trusts other 
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than those of a testamentary nature, since as to the latter the Surro- 
gate’s Court affords a presently existing efficacious remedy. 

It may prove desirable later, if experience so dictates, to make 
the limitation less severe but to my mind the present proposed 
extension is sufficient in view of its experimental nature. 


EXTENSIONS OF THE RULE DISAPPROVED. 


Consideration has been given to the following extensions which 
have been adopted in some other jurisdictions, which are, however, 
not approved. 

(1) To remove a eloud on title. 


Nore: This is adopted by Connecticut, Rule 14 A (1) (g): 


‘*To quiet and settle title to real estate of any interest 
therein.’”’ 


There is no similar provision in any other jurisdiction to my 
knowledge, and it seems to me that no particular necessity arises 
for adding it to our summary judgment procedure. Statistics show 
that very few actions of that nature arise. 

(2) On a trust. 


Nore: This is the English Order III (1) (e) verbatim. 


(3) To discharge any claimed invalid mortgage, lien (caveat) 
or lis pendens. 

Nore: This is Connecticut Rule 14 A (1) (i) which to my 
knowledge has not been adopted in any other jurisdiction. Con- 
necticut based its adoption upon an analogy to summary judgment 
for the foreclosure of a lien or mortgage. Statistics show not many 
actions of this nature. If demand arises the rule may be extended 
easily. 

(4) Ejectment. 


Nore: Connecticut after due consideration, omitted this exten- 
sion of the summary judgment procedure stating that the actions 
were infrequent and ordinarily complicated. In New York our 
summary proceedings already make for expedition. 


PROCEDURE UNDER SUBDIVISIONS (3), (4) AND (5). 
The rule states: 


If the defendant in any action set forth in subdivisions 
(3), (4) or (5) hereunder shall fail to show such facts as 
may be deemed, by the judge hearing the motion, to present 
any triable issue of fact other than the question of the 
amount of damages for which judgment should be granted, an 
assessment to determine such amount shall forthwith be 
ordered for immediate hearing to be tried by a referee, by 
the court alone, or by the court and a jury, whichever shall 
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be appropriate, in the same manner as though the defendant 
had defaulted in answering. Upon the rendering of the 
assessment, judgment in the action shall be rendered forth- 
with. 

NOTE. 

This addition provides for the procedure in all the eases of 
unliquidated damages that have been set forth in the proposed 
extensions. The form in which it has been drafted has been care- 
fully considered from several points of view. In the first place it 
adopts so far as possible the language of the present Rule 113. 
Second, it attempts to utilize the simple practice and procedure now 
existing in New York although in comparative disuse, in what 
seems to be an entirely analogous situation, viz, upon defendant’s 
default in answering. In this connection the leading and recent 
decision of the Court of Appeals, McClelland y. Climax Hosiery 
Mills (1930) 252 N. Y. 347, should be noted. In that case not only 
did the court hold that allegations of damage in a complaint are not 
traversable, which, as hereafter appears, is of importance in con- 
sidering this problem, but the court proceeded to discuss and con- 
sider fully the question of assessment of damages in such an event, 
action being for breach of a contract for personal services. The 
Court there said: 


‘The practice upon an assessment of damages, except 
as provided in section 339 (of the Civil Practice Act) is gov- 
erned by the rules of the common law’’ (page 353) and fur- 
ther (page 354) ‘‘The procedure upon an assessment of 
damages by the court is not specified in the Civil Practice 
Act and general rules must be held to apply.’’ 


The importance of this decision and state of the law in enabling 
the courts to see to it that an application of the extension of sum- 
mary judgment to unliquidated damages is expeditiously and effi- 
ciently carried out, cannot be over-emphasized. 

In the third place, the foregoing provision has been drafted to 
permit litigation of the question as to whether, under this rule, 
where the sole issue is the amount of the damages for which judg- 
ment should be granted and where a party demands a jury trial, is 
a jury trial of such an issue a matter of absolute right. 

This question has not been decisively answered in New York. 

In the celebrated case of Ives v. So. Buffalo Rwy. Co. (1911 
201 N. Y. 271, 292, Werner, J., wrote as follows: 


‘*Tn all eases where there is a right to trial by jury there 
are two elements which necessarily enter into a verdict for 
the plaintiff: 1. The right to recover. 2. The amount of 
the recovery. It is as much the right of a defendant to have 
a jury assess the damages claimed against him as it is to 
have the question of his liability determined by the same 
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body. (East Kingston v. Towle, 48 N. Y. 57; Wadsworth v. 
Union Pacific Ry. Co., 18 Col. 600; Fairchild v. Rich, 68 
Vt. 202.) This part of the statute, in its present form has 
given rise to conflicting views among the members of the 
court, and, since the disposition of the question which it sug- 
gests is not necessary to the decision of the case, we do not 
decide it.’’ (Italics mine. ) 


Of the eases cited by the court the only one that seems to be in 
point is East Kingston v. Towle, 48 N. Y. 57. That ease, decided 
in 1868 interpreted Section 20 of the New Hampshire Bill of Rights, 
but the court quite frankly conceded that other states have con- 
strued to the contrary the right of a party to a jury trial on the 
matter of damages. 

The question put in suecinet form, is this: Is the question of 
damages an issue of fact to which either under the Constitution of 
New York or of the United States or the statutes a jury trial is an 
absolute matter of right ? 

The relevant portion of the Constitution of New York, Article 
I, Section 2, reads as follows: 


‘‘The trial by jury in a ease in which it has been here- 
tofore used shall remain inviolate forever.’’ 


As said by Rodenbeck, J., in People v. Cooley, 1931, 139 Mise. 
3021, 248 S. 328: 


‘‘The test therefore, in any case, where a jury trial is 
demanded and which has not been expressly provided for by 
statute, is whether the practice at common law was to grant 
a jury trial in such a ease.”’ 


Thus, the first point to be determined is what is the nature of 
the issue or question of assessing the amount of damages where the 
answer in all other respeets has been struck out as sham. 

It is recognized that strictly speaking, such is not a default in 
pleading and that there is probably no common law equivalent for 
this proposed procedure. But it is submitted, that not only is this 
of the same nature as a default in pleading, but that the defend- 
ant’s position is more reprehensible than if he had voluntarily 
defaulted in pleading. He is actually, by virtue of the court strik- 
ing out his answer, in involuntary default in pleading. 

At common law the assessment of damages whether liquidated 
or unliquidated, was never referable as of right to a jury. 7 Yale 
Law Journal, 311 (1898). In Beardmore v. Carrington et al (1764) 
2 Wils. 244, 248, Lord Chief Justice Wilmot said: 


‘‘There is also a difference between a principal verdict 
of a jury and a writ of inquiry of damages, the latter being 
only an inquest of office to inform the conscience of the 
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Court, and which they might have assessed themselves withi- 
out any inquest at all.”’ 


That case, furthermore, was in tort for trespass, whereas the 
situation under the proposed extensions of Rule 113 will be confined 
to contract actions in which the need for a jury is of lesser import. 
For other cases in accord see: 


Bruce v. Rawlins et al (1770) 3 Wils. 61. 

Raymond vy. Danbury & Norwalk R. R. Co. (A877) 14 
Blateht. 133. 

Brown v. Braam (1797) 3 Dal. 344. 


Again considering the matter on principle and not on author- 
ity, there is much to be said in support ot the argument that jury 
trial in the situation under discussion should not be obtainable as a 
matter of right. 

Today in our modern system of litigation, the neck of the bottle, 
so to speak, or the weak link of the chain, the one place that slows 
up the determination of litigation is the necessity for a jury. Quite 
aside from all question of the advantages to be gained through the 
jury system, and solely with reference to this delay that must exist 
in the very nature of jury trials, the Presiding Justice of the 
Municipal Court of the City of New York, in his report for 1930, at 
page 7, stated: **by observation and statistics the (Municipal 
court ean dispose of seven non-jury cases to two jury eases’’. In 
other words elimination of the jury, at least in the Municipal Court, 
would increase the speed of disposition of litigation three or four- 
fold. It is of course true that a jury trial on the question of dam- 
ages would not mean as much delay as a jury trial for principal 
issues of fact, but nevertheless there would be more delay and more 
expense than where the assessment is by the Court alone. Further- 
more as soon as a jury is impanelled the common law rules of evi- 
dence apply with all their technical vigor. 

The foregoing discussion is not intended to be exhaustive but 
merely to point out the nature of the problem whieh will undoubt- 
edly arise. 

In any event it is of the greatest importance to note that the 
language of the proposed provision has been so drafted as to require 
no change, whatever the courts may ultimately hold with respect to 
an assessment by jury as of right. Should the courts hold a jury 
trial to be matter of right, the provision will not be invalidated ; the 
practice under it need only be made to conform to such a decision 
and the language of the rule will remain undisturbed. Trkewise a 
holding that assessment by jury is a matter resting in the court's 
discretion, will not necessitate any change in the language of the 
rule but will merely affect the practice under tt as now drafted. 

It is apparent that the advantages in so drafting the rule far 
surpass any attempt to define in the rule the right or lack of right 
to assessment by jury. 


—— 
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If the courts hold an assessment of damages not referable to a 
jury as of right, assessment by the court alone will be permissible 
in all instanees inasmuch as Section 490 of the Civil Practice Act 
requires a jury only if the action is for damages for personal injury 
or injury to property. 

Section 490 of the Civil Practice Act reads as follows: 


‘*$ 490. Rendering default judgment by court. The 
court or judge upon an application by a plaintiff for judg- 
ment by default, upon the filing by the plaintiff of proof of 
default, thereupon must render the judgment to which the 
plaintiff is entitled and with or without a jury, may make a 
computation or assessment or take an account or proof of a 
fact, or may direct a reference or a writ of inquiry, except 
that where the action is brought to recover damages for a 
personal injury or an injury to property, the damages must 
be ascertained by means of a writ of inquiry or by a jury in 
court. Where a reference or writ of inquiry is directed, the 
court or judge may direct that the report of inquisition be 
returned to the court or judge for further action; or, except 
where special provision is otherwise made by law, may direct 
that final judgment be entered by the clerk in accordance 
with the report of the referee, or for the damages ascertained 
by the inquisition, without any further application.’’ 


A jury or writ of inquiry is not required under subdivision 
(5), for replevin, because of the express contrary specific provi- 
sions of Section 1123 of the Civil Practice Act. 

According to the common law technically the proper procedure 
under the foregoing proposed amendment at this stage of an action 
is to render an interlocutory judgment. 

See Sutherland on Damages, 4th Ed. 1396 et seq. 

Sutton v. Duntley, 1923, 4th, 205 A. D. 660, 199 S. 588. 
Tidd’s Practice, 4th Amer. Ed. 558, et seq., 568. 
Oothout v. Booth, 1815, 15 Johns. 151. 


However, as the Court of Appeals indicates in the MeClelland 
case supra, since the procedure upon default in answering is not 
specified in the Civil Practice Act, it seems that the Rules of Civil 
Practice may determine whether that procedure shall be to render 
an interlocutory judgment or merely an order. Undoubtedly 
greater simplification and speed and less expense will result from 
the entry of an order. Consequently the proposal so provides. 








EDITORIAL NOTE ON DISCUSSIONS OF PROBLEMS OF 
THE LIQUOR LAWS IN THE ‘“‘QUARTERLY.”’ 

With the exception of occasional contributions containing in- 
formation in regard to constitutional history, the subject of the 
Eighteenth Amendment and the liquor laws in general have been 
deliberately excluded from the pages of the MAssacnusetts Law 
QUARTERLY during the past thirteen or fourteen years, since the 
amendment was adopted. Even the few discussions of constitu- 
tional history which appeared in these pages some years ago called 
forth letters of comment from some readers charging or suggesting 
that the editor was indulging in ‘‘wet propaganda,’’ the writers 
apparently being unable to distinguish between wet propaganda and 
genuine professional discussions of constitutional law. 

Now, however, recent developments have suddenly brought the 
public face to face with the rapidly approaching problem of con- 
stitutional policy and draftsmanship involved in the impending 
proposal to repeal the Eighteenth Amendment, or the acts of Con- 
gress passed under it and state regulation in case of repeal. This 
problem is one which demands hard and balanced thinking from 
lawyers familiar with the nature and effect of constitutional pro- 
visions. It is a publie service which the community not only will 
expect but will be entitled to. The Governor of Massachusetts 
has recently appointed a commission to study the best methods of 
state liquor control, in preparation for the possible and increas- 
ingly probable change. Under these circumstances the publication 
committee plan to open the pages of the magazine to oceasional pro- 
fessional diseussions of the subject, beginning with the following 
paper by Mr. Nutter, which is one of the very few plans thus far 
suggested. Like all other contributions to this magazine its publi- 
cation is for the purpose of stimulating professional thinking and 
does not in any way commit either the association or the publica- 


tion committee to the views expressed. 


PUBLICATION COMMITTEE. 
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A POSSIBLE PLAN FOR LIQUOR CONTROL PRESENTED 
TO THE SPECIAL COMMISSION ON STATE 
LIQUOR CONTROL LAWS. 


The problem is the regulation of aleohol, an article the use of 
which—in moderation—may be assumed to be fairly harmless, but 
the abuse of which has led to great distress. It was this abuse, re- 
sulting in the ruin of many lives, suffering of many families, and a 
great burden upon the community, in crime and poverty, that led 
to the Eighteenth Amendment—an experiment well-meant, but ill- 
adapted to the situation. 

I believe, however, that if we are to avoid the evils of the past, 
it is necessary that there should be a good deal more regulation 
than we have thus far ever experienced, and that those who can use 
aleohol properly, will have to contribute to the minimizing of its 
abuse by submitting to such regulations. Furthermore, the best 
that any law ean do is to minimize the evils; it cannot eliminate 
them wholly. 

Quite apart from the necessity of regulation to prevent this 
abuse, a draft act which contains proper efforts at regulation, will 
probably go far in meeting the objections of those who still favor 
prohibition, and thus contribute toward the repeal of the Amend- 
ment. 


The first thing to decide about any law, is the locus or unit 
within which it is to be operative. Apart from the unfortunate 
wording of the Eighteenth Amendment, which did not grant a 
power but imported into the Constitution a statute, it was defee- 
tive in that the unit was assumed to be the whole country. This 
turned out to be a wholly erroneous assumption, inasmuch as it 
was not possible to regulate a social custom which was not and could 
not be universal throughout a country like our own. The proper 
unit would seem to be the state—not that this is perhaps free from 
artificiality, but beeause the people of the state have been accus- 
tomed, more or less, to acting together, and there is a certain 
homogeneity in the situation which will enable regulations to be 
introduced and more properly earried out. At the same time, we 
cannot overlook that in our peculiar system of dual sovereignty, 
the state has to act in conjunction with the Federal government in 
this matter. After all, the Federal government governs the im- 
portation of liquor, and the traffic in it between the states. While 
Massachusetts may perhaps be self-contained, as far as the manu- 
facture of beer is concerned, it would be difficult to introduce the 
making of wine or spirits. Wine will have to be obtained from 
abroad, and from such other states as California and New York; 
spirits will be manufactured in the grain-growing districts of the 
west. Any statutes, therefore, of Massachusetts on the subject will 
have to be drafted with this in mind. 
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It is a question whether there can be a smaller unit than the 
state—that is, whether we shall go back to the idea of local option. 
In the system which I shall suggest, it may very likely be proper to 
have local option—so far as the permission to have any branch of 
any state agency established within the limits of a particular place. 
Beyond that, it does not seem to me advisable to have local option, 
but to vest the entire control in the Commonwealth. 


An important consideration in the control of aleohol is to dis- 
tinguish between the different kinds of aleohol to be controlled. 
There is, I think, a fundamental difference between beer, wine, and 
spirits; their harmfulness is in about that order. I think that beer 
might well be very much less regulated than the heavier types of 
wine, and they in turn, much less than spirits—which after all, are 
the most serious subject for regulation in any ease. 

Such being the general underlying consideration, it would 
seem to me that the Commonwealth might well take charge of the 
whole of this matter, in the same way that it takes charge of public 
utilities and various other public interests. This would necessitate 
the constitution of a central board—not unlike the Board of Publie 
Utilities, or the Metropolitan District, or any of the large boards. 
Such a board would have jurisdiction throughout the Common- 
wealth, and would have to have—in my opinion—very large and 
wide discretionary powers. I realize that such wide discretion 
would be perhaps not always satisfactory, particularly if polities 
were to play any part in the constitution of the board, or in any of 
the measures they were ealled upon to take. But I do not see how 
there can be any thorough regulation unless some such wide dis- 
eretion exists in some body. 

Massachusetts has always been fortunate in obtaining the 
services of capable persons for work upon the various com- 
missions. Such has been the ease with the Railroad Commis- 
sion; Public Utilities; various boards in charge of the hospitals; 
the Transit Board; Metropolitan District Commission; and other 
bodies. This subject of regulation of the liquor traffic is as im- 
portant as any of them—and perhaps more important than most 
of them—and it ought to be quite possible to obtain the proper type 
of board in which there can be vested much discretion. Whether 
the members of this board should receive salaries or not ; or whether 
only the chairman should receive a salary; of how many the board 
should consist; and various other details, are matters which I do 
not now enter upon. But it is perfectly clear that if there is to 
be the proper regulation, there must be the proper board for it. 
Matters of this kind do not execute themselves, and unless there is 
a perfectly trustworthy board in which the public may have confi- 
dence, nothing can be accomplished by any regulatory matter. 


The first subject with which such a board must deal is the sub- 
ject of manufacture. Here there is, in my opinion, a great differ- 


the 
on. 


of 
ce, 
on, 


lis- 
ed. 
ind 
eer 
; of 
are 


uld 
the 
blie 
tate 
blie 
rds. 
10n- 
and 
tion 
ities 
y of 
how 
dis- 


the 
eom- 
:mis- 
tals; 
ther 
; im- 
most 
type 
ether 
ether 
yoard 
I do 
is to 
or it. 
ere is 
eonfi- 
Tr. 


> sub- 
liffer- 


Tm 





33 


ence between beer, on the one side, and wine and spirits, on the 
other. It is quite possible, as I understand it, to manufacture very 
good beer within the confines of the Commonwealth. It is not pos- 
sible, or at least could only be accomplished with difficulty, to 
manufacture either wines or spirits. Wines must either come from 
a grape-growing country, such as—on this side—New York or Cali- 
fornia, or would have to be imported from other countries. The 
matter of the import would necessarily have to be arranged between 
the United States and any state adopting a system permitting the 
sale of wine. Spirits, I suppose, could be made chiefly in the grain- 
growing country—that is, in Ohio, Kentucky, and various states in 
the middle west; and the importation of such spirits into Massa- 
chusetts would also have to be arranged by co-operation between 
the Federal government and the Commonwealth. 





So far as the manufacture of beer is concerned, I think steps 
should be taken by the central board to license proper breweries and 
to make sure that the beer that is manufactured contains the proper 
amount of aleohol, and is pure. Any brewery authorized by the 
central board would doubtless have to keep a good deal in the way 
of records, so that there could be supervision exercised over it. It 
would sell in such outlets and in such manner as the central board 
might preseribe. How far it could sell outside the confines of the 
Commonwealth, depends upon the United States law, but of course 
we should, by our law, prevent any exportation from our Com- 
monwealth into a dry state—except so far as permitted by the 
United States constitution. I see no particular reason to regulate 
at the outset the amount of profits a brewery might make, or the 
price at which beer should be sold. But it may be necessary as the 
system goes forward, that such matters would have to meet with 
some form of regulation. The object to be obtained is to give to 
our citizens a cheap, reasonably pure, innocuous beverage. 

So far as wines and spirits are concerned, those would come in 
from outside the Commonwealth, and would have to come in by the 
purchase by this central authority. The central authority would 
have to determine upon the standard of purity, and would have to 
see to it that these liquids came up to the proper standards. The 
central authority would also have to attend to the distribution of 
these importations, to be distributed in the way which I will later 
take up. 


With regard to transportation, there seems to be no particular 
trouble about that subject except to prescribe penalties for the 
transportation of illegal liquor, and of course to use such powers as 
the Commonwealth may possess to protect those who are engaged 
in the legal manufacture and sale of the articles against the boot- 
legger. There will always be bootlegging in any system; no system 
will be perfect in this regard. 








34 


So far as the sale of aleoholic beverages is concerned, there is 
likewise to be drawn a distinction between beer, on the one hand, 
and wines and spirits, on the other. Without, for the present, 
dwelling on the saloon, or any similar place for the sale of beer, it 
would seem to me that grocers, and stores of that type, might be 
authorized to sell beer practically without any limitation of quan- 
tity to any one person. They would of course have to pay such 
proper license tax as might be required, and they should keep such 
records of their purchases and sales as the central board might de- 
termine was necessary in order to enable the board to have the prop- 
er statistics from which to find out and determine what—if any— 
further regulation should be put in foree. 

This same system might be applied to wines, although I am not 
at all sure as to the distinction between what is ealled a light wine 
and any other type of wine. It may well be that the heavier wines, 
so to speak, would have to be subject to somewhat of the same reg- 
ulation as I believe is necessary in the ease of spirits. But certainly 
light wines and very likely all wines could be sold by grocers and 
such avenues of distribution in the same way as beer. 


With regard to the sale of spirits, we come to an entirely dif- 
ferent question. I think the real mischief in the use of aleohol 
comes from indulgence in whiskey, rum, brandy, gin, and the other 
concoctions which have a very heavy percentage of aleohol. In facet, 
had it not been for whiskey, I doubt if we would ever have had pro- 
hibition. Those countries which are purely wine countries, such as 
Italy, France, certain portions of Germany, and I suppose Spain, 
have not found it necessary, as I understand it, to have any strict 
regulation of aleoholic beverages; but I have not examined these 
different systems with sufficient particularity to be able to have any 
opinion on this. In the northern countries, however, spirits have 
been the curse of the drinking habit. That is particularly true in 
England and Seotland; probably in Ireland, although I do not 
know much about Ireland from personal observation. And in all 
the Seandinavian countries, and doubtless in Holland, it has been 
generally recognized that spirits are the type of alcoholic beverage 
which requires strict regulation. My suggestion with regard to the 
regulation of spirits is something entirely different from the regula- 
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tion of beer, or even of wines. I think no spirits should be sold ex- | 


cept under the control of a central board, and then under strict 
regulatory rules. Here come in two principles which seem to me 
to be at the bottom of any effective regulatory system—so far as 


any has thus far been devised. These are that no sales of liquor | 


should take place which give more than a reasonable profit to those 
engaged in the sale. And the second is, that it is not enough to li- 
eense the place, but that there should also be a licensing of the 
persons who are to do the drinking. 

With regard to the first, I do not see at present any particular 
reason why it should apply to the brewery, or to the grocers or 
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other establishments which sell beer. It might be necessary later 
to have it so applied, but it could well start off with the idea that 
to furnish a reasonably inexpensive, pure, and innocuous, alcoholic 
beverage, containing not over four per cent of aleohol—which to my 
mind seems innocuous—is on the whole for the public good, not in 
itself, but as a method of diverting the attention of the citizens 
from the consumption of spirits. 

When, however, you come to the sale of spirits, I think that 
those should be dealt in by corporations licensed under the law, and 
subject to the jurisdiction of the central body, which should not be 
allowed to have over, say, five per cent profit upon the amount of 
capital embarked. Everything above that amount, after the proper 
deduction for depreciation and necessary surplus, should go to the 
Commonwealth. Out of the amount thus collected, all expenses of 
the supervision could be paid, and it is—in my judgment—a pos- 
sibility that the Commonwealth could obtain a very considerable 
revenue, if such revenue was not entirely depleted by the exigencies 
of the Federal government in imposing taxes upon the product. 
For example, in Sweden, which is a country, I believe, of some six 
and a half millions of people, there was recently one year paid into 
the public treasury something over thirty millions of dollars, as the 
excess profit after allowing five per cent upon the money invested 
by the various corporations which were licensed to do the selling. 

Corporations so licensed should maintain branches in such por- 
tions of the cities and towns of the community, and in such num- 
bers as the central board might determine ; always under the super- 
vision of the central board, and keeping such records as the central 
board might prescribe. There should, however, be a local option, so 
that any community might determine that it would not have within 
its confines any such agency. That would permit, however, its citi- 
zens to obtain spirits by sending to an agency elsewhere, and such 
could be forwarded to them by mail; but it would avoid there being 
any additional opportunity of purchase within the confines of the 
particular loeality. That prevails in Sweden, and I believe that the 
majority of places in Sweden are to that extent under local option. 

The system of licensing the person, as well as the place, is to 
my mind a very decided step in advance over any system thus far 
evolved. It prevails in Sweden, but it does not prevail—for ex- 
ample—in Quebec; and in fact, I think that it prevails nowhere 
else, except under the Bratt System, and such countries as may 
have followed the system. I am not familiar with the latest laws 
on this subject which have been passed by Finland—which, as you 
know, has recently given up prohibition, for much the same reasons 
as are prevailing in this country. If every person who is a proper 
subject for drinking spirits, would take out a license and pay a rea- 
sonable fee—which could be made reasonably small—this would be 
on the same theory that he takes out an automobile license—he 
would be allowed to buy at any distributing branch in the Com- 
monwealth, a bottle of spirits once in so often—say, a bottle every 











week or ten days. This purchase would be entered upon his license, 
so that on trying to obtain a purchase of spirits elsewhere, it could 
be determined from the entries on his liceense—just as if he had a 
letter of eredit—where and when he obtained his last bottle. Under 
some systems he is only able to go to one particular branch, but I 
think that there would be no reason why he could not go to any 
branch throughout the Commonwealth. 

The amount which he would have to obtain is fixed in Sweden 
at four litres, or about four quarts a month, and it is rather a re- 
markable commentary of the system that the average amounts that 
persons who are licensed really buy, amount to a little over two 
litres a month—in other words, they are permitted to buy much 
more than they do in fact find that they have any need for. That 
amount would have to be regulated by the central body, and would 
be naturally a matter of experiment. None of this liquor so pur- 
chased is drunk upon the premises, and in fact, no liquor any- 
where can be drunk upon the premises except under regulation— 
which I will treat later under the head of saloons. In the event of 
entertainment of guests, special rules would apply as to the quan- 
tity purchasable. 

As long as a man behaves himself, his liceense—renewed yearly 
—would allow him to get a reasonable amount of spirits. But if he 
was intoxicated, and so found guilty; or if he were guilty of being 
a drunken driver of an automobile; or if he did not in fact, sup- 
port his family ; or if very likely his family objected on the grounds 
that they were not obtaining proper support—even if no court 
would pass upon their necessity ; or if, in some systems, he does not 
pay his taxes, his license would be taken away from him. There- 
fore, it has been said that under the system of licensing persons, 
anybody receiving a license really gets a badge of respectability, 
and to a certain extent that is true. It shows that so far as is hu- 
manly possible, he is one to whom the use of liquor ean be allowed. 

I believe these two principles—namely that no liquor should be 
sold at a profit, except so far as it is a profit to the state; and that 
no person should be permitted to indulge in liquor who is not re- 
garded by the state as a suitable person for such an indulgence 
are fundamental to any real regulation of the subject. 





We now come to the question of the saloon, which is perhaps 
the hardest to treat in the whole matter. It is difficult to define the 
saloon, but it may be said in general that a saloon is a place where 
persons indulge in intoxicating liquors purely for the sake of drink- 
ing, without any necessity of eating. Yet how to regulate the 
saloon, which I believe prevails only in English-speaking countries, 
is very difficult. If you preseribe that no liquor shall be taken to 
be consumed on the premises—which is a very simple way out of 
the difficulty, you at once meet the question of how to deal with 
restaurants and hotels, which of course have to supply such things 
to temporary guests who cannot be expected to purchase either beer 
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at a grocers, or spirits at a publie distribution centre, during per- 
haps the very brief stay that they make in the Commonwealth. If 
on the other hand you prescribe that no liquor shall be sold except 
when accompanied by food, you get the old dodge with which we are 
all familiar, in the appearance of the antiquated sandwich which 
comes on for a series of months and is frequently alluded to as the 
‘‘rubber sandwich.’’ If you prescribe that it shall only be done in 
hotels, you have the same idea of a place which is practically a bar 
room, with a room or two above to answer the definition of hotel. 

I do not know any way in which this matter could be satisfae- 
torily dealt with, except possibly as follows: 

A bona fide restaurant or hotel, to be considered such by the 
central board, subject to a very strict supervision, and paying a 
considerable license fee, could be allowed to sell spirits. It should 
be allowed to sell beer without any particular trouble and subject 
to a very small license. Very possibly that might be enough in a 
certain type of restaurant. I think under some systems there are 
two types of restaurants—one of which pays a_ considerable 
amount for selling spirits, and the other contents itself with beer. 
The same might be true of hotels. In either instance, the alcoholic 
beverage should not be allowed to be removed from the restaurants 
or hotels, but should be drunk there. If it is found that this priv- 
ilege is being abused, and that drinks are served—spirits with 
harmful effeet—the central board ean either discontinue the license, 
or it can prescribe a maximum amount which the hotel or restaurant 
should sell. The whole subject, however, requires a great deal of 
very careful study to know how to avoid the evils of the saloon, on 
the one hand, and at the same time satisfy proper guests at restau- 
rants and hotels. 

So far as the saloon may be considered in the light of a club, 
it is probable that it is of real use in the community. It has often 
been called the poor man’s club, and there is no reason why there 
should be any distinction on the ground of wealth between any 
clubs in the Commonwealth—so far as the sale of spirits is con- 
cerned. I think that it would be quite possible that clubs could be 
formed, subject to supervision, which would be of two classes—one 
of which would sell beer, and the other of which would sell not only 
beer, but also spirits. In such event, the amount of spirits that 
would be allowed to be sold in a elub could be estimated by the cen- 
tral board from the number of its members, and the possibility of 
the number of guests that might be brought in. I fear that this 
would be a highly unpopular measure, but after all, there is no par- 
ticular reason why any human being should not be satisfied with 
one or two drinks of whiskey; or one or two cocktails; and be will- 
ing to limit himself for the sake of the man who might indulge in 
half a dozen of these and use up the substance of his pocket in so 
doing. 

But, as I have said, this requires a very considerable study. 

Of course there would be penalties for persons who undertook 
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to sell either beer, wine, or spirits, without the proper licensing or 
in conformity with the proper law on the subject. 


There is another class of persons who are likewise difficult to 
deal with. These are motorists from outside the Commonwealth. 
It is much advantage for such persons to come inside the Common- 
wealth, as they leave a good deal of money with our citizens, and 
we treat them as well as possible. They of course could obtain beer 
without any trouble at the restaurants, and I suppose could obtain 
spirits in the same way. They could also buy spirits at the state 
distributing centres under regulations. Whether they could be al- 
lowed to bring anything in with them, or to purchase anything to 
take out with them, would be a question. 


Two other functions should be undertaken by the state in any 
system of the control of aleohol. The first is that there should be 
proper hospitals and proper treatment for persons who are inebri- 
ates. No system can avoid some such diffieulty. It can minimize 
the amount of human suffering, but it cannot eradicate it. There 
should therefore be a very careful consideration of what hospitals 
and asylums should be established in the state to cure the unfor- 
tunate persons whom the state has permitted to get themselves into 
a position that needs to be cured. 

There is also another function that the Commonwealth should 
furnish, and that is the preaching of temperance. There should be 
—not only in the schools, but elsewhere—a very decided effort made 
to preach temperance; not necessarily abstinence; not prohibition; 
but temperance in the use of alcohol. 

If some such system, as I have described, could be worked out 
in this Commonwealth, it would make a fair beginning in the real 
control of this evil. As time went on improvements would suggest 
themselves. The whole matter is experimental. Of course the fore- 
going is only a mere outline at best. 

I may add that the foregoing plan represents a modified form 
of the Bratt System which now prevails in Sweden. But we have 
several elements which complicate our problem here. These include 
not only our dual system of sovereignty in our relations with the 
Federal Government and the necessity of protecting the dry states, 
but also two social customs, the saloon and the foolish, but not the 
less real, custom of ‘‘treating.’’ The first I have endeavored to 
meet by the establishment of clubs, either serving only beer, or, 
under very strict regulation, beer and spirits. The second is not 
eapable of being regulated by statute. Attention also should be 
given to the possibility of local option. In Sweden only 122 dis- 
tricts out of 2,200 have agencies. Those in the remaining districts 
have to send into other districts if they desire aleohol. This may 
have a tendency to settle, so far as it can be settled, the difference 
between the rural and urban communities. 
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I suggest that if the Commission is interested in this plan it 
get into communication with the Hon. John M. Morehead, our Min- 
ister to Sweden, who has made a very thorough study of the Bratt 
System. I think in November he was in this country. 

‘ From his figures it appears that in the fifteen years or more 
that this system has prevailed in Sweden, consumption of spirits has 
been reduced over 30 per cent, the convictions for drunkenness over 
50 per cent, the deaths due to chronic alcoholism over 89 per cent, 
and the crimes of violence throughout the country over 40 per cent. 

A system which will aid in producing results like these is cer- 
tainly worthy of attention. The fact that it is a foreign system 
is nothing against it. It is possible that wisdom is not bounded on 
the west by the Hudson River, or on the east by the Atlantic Ocean. 

Some system like this which allows reasonable use of aleohol to 
those who are capable of it, and at the same time reduces, so far as 
is possible, its abuse, would, if recommended by your Commission, 
enable Massachusetts to give to the remaining states a really model 
law, and if it were carried out and found to work, would place us 
in the forefront of western civilization in the management of this 
perplexing problem. 

GrEorGE R. NUTTER. 





THE ENGLISH ASSIZES. 


(We have received the following interesting and anonymous 
contribution. ) 


The following data come in part from an inquiry recently made 
about the best assizes for a visit by an American lawyer. Any 
English barrister or solicitor will supply an American ‘‘brother’’ 
with the schedule of dates. 

Javelin men are reported to be extinct, the police doing their 
ancient duties. The best assizes are at Chester and at Liverpool. 
At the latter place the ceremonial is rather stately and there is a 
real trumpeter. 

Besides the ceremonial which can be seen, the assizes have 
surviving customs and incidents of great dignity and interest. At 
Neweastle the Judges are presented with a gold eoin, a Jacobus or 
a Carolus, worth in either ease about five pounds (gold standard ?). 
This money is provided for the ancient reason that they may get 
men to guard them against the Seotch. 

‘On Cireuit’’ i.e., as Judges of Assize, the Judges named in 
the commission take precedence even over the Prince of Wales. The 
reason for this is that the King has given them such broad powers 
over high and low to do his royal justice that in the eye of prece- 
dence they are the King himself. Also, when they come to a royal 
residence such as the Masters House at Trinity College, Cambridge, 
they may live there as in their own house. 
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SUMMARY OF PROPOSED REVISION OF PROBATE RULES. 


(Printed for the information of the bar at the suggestion of the 
Judicial Council.) 

The Administrative Committee of the Probate Courts has sub- 
mitted to the several judges of probate copies of a proposed re- 
vision of the rules of the probate courts. Copies have been sent to 
the members of the Judicial Council. The tentative draft of rules 
indicate that a comprehensive revision of the present rules is pre- 
sented for consideration; one based in large part on the present 
rules of the Superior Court with a view to making the rules of the 
Probate Court as essentially alike as to matters of practice and 
pleading as is possible. 

The rules have been divided into four subdivisions and are 
numbered not by subdivisions but in sequence. The first subdi- 
vision is denominated ‘‘General Rules’’. 

Rules 1 to 4 inelusive as to (1) effect of rules, (2) appear- 
ances, (3) guardian ad litem and (4) return days are in effect as 
contained in the present probate rules, except that rule 2 adds the 
provision of Superior Court Rule 19 that ‘‘any appearance shall 
constitute a general appearance unless the purposes thereof are 
specified in writing’’. Rule 5 as to time for filing pleadings, ete., 
is modeled on S. C. Rule 2. Rule 6 as to further notice is the 
present P. C. Rule 8. Rules 7 and 8 as to depositions and commis- 
sions follow closely S. C. Rules 37 and 38, and the provisions of 
S. C. Rule 39 as to depositions within the Commonwealth have been 
added at the end of Rule 8. Rule 9 as to filing of depositions, ete., 
is S. C. Rule 40. Rule 10 as to examination of witnesses is S. C. 
Rule 51. Rule 11 as to writs of protection is S. C. Rule 103. Rule 
12 as to hearings of an interlocutory nature is S. C. Rule 47. Rule 
13 as to requests for rulings is S. C. Rule 71, without the second 
sentence of the latter as to ordering verdicts. Rule 14 as to report 
of stenographer is in effect S. C. Rule 71. Rule 15 as to recording 
probate papers is the present P. C. Rule 13, and Rule 16 as to ex- 
hibits is S. C. Rule 109, except that the time provided for reten- 
tion of exhibits after trial or hearing is one year instead of three 
vears as in S. C. Rule 109. 

The second subdivision is headed ‘‘Probate Rules’’. They are 
but two in number, proposed Rule 17 being the present P. C. Rule 
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12 as to motions for jury issues. Rule 18 is not contained in the 
Superior Court Rules, but is proposed by the Administrative Com- 
mittee in accordance with the advice of the Judicial Council con- 
tained in its seventh report, and provides that where foreign law 
is material, counsel shall eall to the attention of the court such 
authorities or other material relative to foreign law as they wish 
the court to consider. 

The third subdivision is denoted as ‘‘Equity Rules,’’ which 
are numbered from 19 to 30 inclusive. So far as possible the rules 
of the Superior Court have been followed. Rule 19 as to form of 
petition is taken from present P. C. Eq. Rule 1. Rule 20 as to de- 
erees pro confesso is a redraft of present P. C. Eq. Rule 1. Rule 
91 as to restraining orders and injunctions is modeled on S. C. 
Rule 7. Rule 22 as to demurrers, pleas and answers is taken from 
present P. C. Eq. Rules 6 and 9 and S. C. Rule 28. Rule 23 as to 
requirements of answer is taken from 8. C. Rules 26 and 29. Rule 
24 provides that pleadings in equity may be signed by the party or 
his attorney. Rule 25 as to admission of facts alleged and not de- 
nied is the present P. C. Eq. Rule 19. Rule 26 prohibiting attorney 
for petitioner from appearing for a respondent, ete., is S. C. Rule 
106, and present P. C. Eq. Rule 18. Rule 27 as to service of notices 
is taken from present P. C. Eq. Rule 15 and 8S. C. Rule 3. Rule 
28 as to masters follows present P. C. Eq. Rule 21 and S. C. Rule 
90. Rule 29 as to amendment by way of supplemental petition is 
taken from present P. C. Eq. Rule 17 and 8. C. Rule 16. Rule 30 
as to drafting decrees is the last sentence of present P. C. Eq. Rule 
25 and part of S. C. Rule 82. 

The fourth and last subdivision of the rules is ‘‘ Divorce 
Rules’’, which are numbered from 31 to 39 inclusive. They are 
practically identical with so much of Rules 8, 14, 25, 9, 13, 84, 112, 
113 and 85 of the Superior Court as relate to divorcee. In Rule 32 
as to service of libel, however, provision is made that if actual no- 
tice is not shown to have been received by the libelee, the libel 
shall not be assigned for hearing until the expiration of four months 
from the date of the order of notice. The object of this provision 
is to put a libelee who is not shown to have had actual notice in the 
same position as if he had been described as of parts unknown. In 
Rule 33 as to time for appearance of libelee there is a precise pro- 
vision for late entry of appearance and pleadings with permission 
of the court. This is done to obviate difficulties in the present 
P. C. Divorce Rule 3 that appearance and answer or other pleading 
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shall be filed forthwith, under which rule our Supreme Court has 
held that the court could not permit answer to be filed late. 

We are informed that since the sending out of the tentative 
draft of rules, the Administrative Committee has noted that by 
inadvertence Rules 86, 87, 88 and 89 of S. C. Rules relative to 
auditors were not incorporated in the draft of Probate Court Rules, 
and that steps will be taken to recommend to the probate judges 
the inclusion of those rules in as close to identical form as possible. 

The foregoing is for obvious reasons sketchy, but is sufficient 
to enable all who are interested to arrange to make an examination 
of the proposed rules and to compare them with those of the Su- 
perior Court. The several probate judges will doubtless be glad to 
submit their copies to the bar associations and attorneys in their 
respective counties, and suggestions may be made to the Judicial 
Council, the Administrative Committee or to any of the judges of 
probate. 

F. W. G. 





ENGAGEMENTS OF COUNSEL. 
The council of the Bar Association of the City of Boston 
opposes the enactment of House Bill 616 which provides as follows: 
‘*An attorney of record who is actually engaged in the 
trial of a cause in any of the courts of the commonwealth or 
before an auditor or master appointed by any of said courts 
or before the federal courts in the commonwealth shall not 
be required to proceed to the trial of any other cause so long 

as he is thus actually engaged in such trial.”’ 


After the recent bar luncheon, Judge Finch stated in conversa- 
tion that the practice in New York as to engagements of counsel is 
to hold two eases for a man who is actually engaged in trial, that if 
he has more than two eases awaiting trial in other courts, he has to 
choose two of them and stand by that choice, and that this rule is 
enforced strictly and works. 

F. W. G. 
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EX-GOVERNOR SMITH’S SUGGESTIONS AS TO 
SELECTION OF JUDGES IN NEW YORK. 

Few Americans have so thorough an understanding of the 
practical operations of government as Ex-Governor Alfred E. Smith 
of New York. He has earned the respect of the American people, 
regardless of party affiliations, as a man of judgment. The follow- 
ing brief extract from his views of government submitted to the 
Hofststadter Committee, as reported in the ‘‘ New York Times”’ of 
December 2, 1932, is of more practical significance than volumes of 
oratory. Ever since the middle of the 19th century the judges of 
the higher courts have been ‘‘elected’’ and this fact has been re- 
ferred to at times as a reason why Massachusetts should adopt the 
so-called ‘‘Elective’’ system. And yet with all this New York 
experience of the greater part of a century under the ‘‘ Elective’’ 
system, Ex-Governor Smith said: 


‘‘T would provide that all judges of the higher courts, instead 
of being elected, be appointed by the Governor, and be appointed 
for life, with the compulsory retirement provision on the 31st of 
December in the year that they attain their seventieth birthday. 

‘‘The President of the United States appoints all the judges. 
He appoints the judges of the United States Supreme Court. Why 
do we have to lumber the ballot up here by electing them? Why 
can’t they be appointed by the Governor? I think it is an infinitely 
more satisfactory arrangement than the present, because, as a 
matter of fact, under the present system the people have a very 
decided limitation on what they can do about the election of judges 
(laughter and applause), because if you go up in the Eighth dis- 
trict they are all Republicans, if you go over to the Sixth district 
they are all Republicans, if you go up into the Fourth district they 
are all Republicans; when you hit Albany the Democrats get a look- 
in; when you come to New York, New York has been infinitely more 
liberal in recognizing now and then the claims of a Republican for 
a place on the bench than the Republican party has been in the 
other sections of the State. And I think the legislators know that, 
because we talked of it in Albany. 

‘*Mr. Cuvitiier.—Governor, when you said that the Governor 
—_ appoint judges you meant also with the confirmation of the 
Senate ? 

““Mr. SmitraH.—Oh, yes, by and with the confirmation of the 
Senate. 

* * * * * * * 


“‘There is ample provision in the Constitution and in the Stat- 
ute Law for the removal of these judges for malfeasance, mis- 
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feasance or neglect of duty. And no man sitting on the bench 
should feel that he has to owe anything to anybody to continue in 
his job.’’ 


This statement reminds us of the description of the elective 
method of selecting judges in Cook County, Illinois, by the late 
Albert M. Kales in his book on ‘‘Unpopular Government in the 
United States.’’ He said that: 


‘‘In a metropolitan district, . . . where there is a large popu- 
lation and a governmental plan which reduces the most intelligent 
inhabitant to an extreme degree of political ignorance as a voter, and 
the establishment of extra-legal government by politoerats is thus 
secured and fostered and becomes the real government, the judges, 
though the electorate regularly votes to instal them in office, are not 
in fact elected at all. They are appointed. The appointing power 
is lodged with the politocrats of the extra-legal government. These 
men appoint the nominees. They do it openly and with a certain 
degree of responsibility under the convention system. They do it 
less openly and with less responsibility when primaries are held. 

‘Tf you wish to test the soundness of these conclusions inquire 
your way to a judgeship in such a district or listen to the experi- 
ences of men who have found their way to a judgeship or have tried 
to obtain the office and failed. In almost every case the story is one 
of preliminary service to the organization, recognition by the local 
organization chief, and through him recognition and appointment 
of a nomination by the governing board of the party organization. 
Those who do not go by this road do not get in. The voter only 
selects which of two or three appointing powers he prefers. Which- 
ever way he votes he merely approves an appointment by polito- 
erats.’’ 


All this illustrates the far-sighted judgment expressed by Chief 
Justice Shaw in the message to the bar and the people of Massa- 
chusetts in his last publie utterance, on resigning from the bench in 
1860, which appears on Page 188 of Judge Chase’s Life of Shaw. 


** Above all let us be careful how we disparage the wisdom of 
our fathers in providing for the appointment to judicial office, in 
fixing the tenure of office, and making judges as free, impartial, 
and independent as the lot of humanity will admit. Let no plausible 
or delusive hope of obtaining a larger liberty, let not the example 
of any other State, lead you in this matter to desert your own solid 
ground, until cautious reason or the well-tried experiment of others 
shall have demonstrated the establishment of a judiciary wiser and 
more solid than our own.’’ 

F. W. G. 
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CAUSTIC COMMENTS ON THE LEGAL PROFESSION, PAST 
AND PRESENT. 


The last stanza of Robert Burns’ poem ‘‘To a Louse,’’ ‘‘On 


seeing one on a lady’s bonnet at chureh’’ may well inspire reflee- 


tion by the legal profession. The first two lines are more often 
quoted than the rest of the stanza. 


“OQ wad some power the giftie gie us 
To see oursels as others see us! 
It wad frae monie a blunder free us 
_ An’ foolish notion: 
What airs in dress an’ gait wad lea’e us, 
And ev’n devotion!” 
A note by the editor of an 1834 edition before us reads as 
follows : 

‘‘Homelier subjects were sometimes chosen by the Muse 
of Burns than his more stately friends desired. ‘The Louse’ 
is one of them. Some of his lady patronesses expostulated, 
and some of his critics frowned; it was all to no purpose: 


‘‘The moral which he draws is one the world is not out 
of need of: to see ourselves as others see us, would give our 
vanity a plucking. 

‘*That vanity creeps into devotion is not unknown to the 
world. A worthy in my native vale, who imagined himself 
not only powerful in prayer, but that he had a sort of divin- 
ity of look conferred upon him when he knelt, turned round 
to his wife in the midst of his fervour, and said, ‘Tibbie! 
how do I look when I pray!’ as 


This story may well be pondered by the devotees of the law 
individually and collectively. 

Those who have attended bar dinners are familiar to the point 
of boredom with the almost inevitable quotation of Jack Cade’s 
proposal to ‘‘kill all the lawyers,’’ which generally serves as an 
introduction to a fulsome description of the virtues and public 
service of the bar. We have as enthusiastic appreciation of the 
profession and its accomplishments as any one, but we do not 
share the views of those lawyers who deprecate any suggestions 
that the bar is not all that it should be. We believe it is healthier 
to face not only the facts, but to understand the nature of the 
public criticism of the profession, past and present, for, whether 
we like it or not, we cannot live in a ‘‘fool’s paradise’’ of smug 
complacency. 

At a recent book sale, we happened on a volume entitled, 
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‘‘Dean Swift and His Writings,’’ by Gerald P. Moriarty, B.A., of 
Balliol College, Oxford. Swift was the most caustie wit in English 
history, who said of himself, 


‘*A person of great honour in Ireland used to tell me 
that my mind was like a conjured spirit, that would do mis- 
chief if I would not give it employment.”’ 


In his book, the author refers to the fact that, 

‘‘The attorney is the stock villain of eighteenth century 
romance. For a specimen of the class, see Smollett’s novel, 
‘The Adventures of Ferdinand, Count Fathom.’ The at- 
torney is always held up to reprobation in the journals, bal- 
lads and caricatures of the time.”’ 


He then quotes Dean Swift, who, writing in 1726 in the person 
of Captain Gulliver conversing with his master in Houyhnhmn 
Land in the fourth part of ‘‘Gulliver’s Travels,’’ said, 


‘‘There was a society of men among us, bred up from 
their youth in the art of proving, by words multiplied for 
the purpose, that white is black and black is white, accord- 
ing as they are paid. To this society all the rest of the 
people are slaves. For example, if my neighbour has a mind 
to my cow, he has a lawyer to prove that he ought to have 
my cow from me. I must then hire another to defend my 
right, it being against all rules of law that any man should 
be allowed to speak for himself. Now, in this ease, I, who 
am the right owner, lie under two great disadvantages— 
first, my lawyer, being practised almost from his cradle in 
defending falsehood, is quite out of his element when he 
would be an advocate for justice, which is an unnatural 
office he always attempts with great awkwardness, if not with 
ill-will. The second disadvantage is, that my lawyer must 
proceed with great caution, or else he will be reprimanded 
by the judges and abhorred by his brethren, as one that 
would lessen the practice of the law. And therefore I have 
but two methods to preserve my cow. The first is to gain 
over my adversary’s lawyer with a double fee, who will then 
betray his client by insinuating that he has justice on his 
side. The second way is, for my lawyer to make my cause 
appear as unjust as he can, by allowing the cow to belong 
to my adversary; and this, if it be skilfully done, will cer- 
tainly bespeak the favour of the bench. . . . The judges are 
persons appointed to decide all controversies of property, 
as well as for the trial of criminals, and picked out from the 
most dexterous lawyers, who are grown old or lazy; and 
having been biassed all their lives against truth and equity, 
lie under such a fatal necessity of favouring fraud, perjury 
and oppression, that I have known some of them refuse a 
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-: large bribe from the side where justice lay, rather than in- 
jure the faculty, by doing anything unbecoming their na- 
ture or their office... . 

‘*TIn pleading, the lawyers studiously avoid entering into 
the merits of the cause, but are loud, violent, and tedious in 
dwelling upon all circumstances which are not to the pur- 
pose. For instance, in the case already mentioned, they 
never desire to know what claim or title my adversary has 
to my cow; but whether the said cow were red or black; her 
horns long or short; whether the field I graze her in be 
round or square; whether she was milked at home or abroad ; 
what diseases she is subject to, and the like; after which they 
consult precedents, adjourn the cause from time to time, 
and in ten, twenty or thirty years come to an issue. 

‘It is likewise to be observed, that this society has a 
peculiar cant and jargon of their own, that no other mortal 
ean understand, and wherein all their laws are written, 
which they take special care to multiply ; whereby they have 
wholly confounded the very essence of truth and falsehood, 
of right and wrong; so that it will take thirty years to decide 
whether the field left me by my ancestors for six generations 
belongs to me or to a stranger three hundred miles off.’’ 
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‘*Gulliver’s Travels’’ was published in 1726. 

| Comments on the bar have not been confined to writing. 

t Gilray, Rowlandson, and other caricaturists during the past one hun- 
dred and fifty years have frequently expressed their views in pic- 
torial form, and we reproduce a few of these caricatures which 
appeared in the early part of the nineteenth century for the edifi- 
cation and entertainment of our readers. 

Coming down to the present time, Mr. Will Shafroth, Adviser 
to the Council of the American Bar Association on Legal Educa- 
tion, opens a recent article with the following passage quoting Carl 
Sandburg. 


‘‘The general opinion of the legal profession held by 
| 


, itis evidently: 


drafts 


laymen is not flattering to the lawyers. Carl Sandburg has 
put it into poetry in the following words: 


‘The work of a bricklayer goes to the blue. 

The knack of a mason outlasts a moon. 

The hands of a plasterer hold a room together. 

The land of a farmer wishes him back again. 
Singers of songs and dreamers of plays 
Build a house no wind blows over. 

The lawyers—tell me why a hearse horse snickers 
hauling a lawyer’s bones.’ 





‘*Much of the reason for this lies in the inefficient manner 
in which our law machinery works. Partly the opinion is 
due to widely advertised knaves and Lilliputians in the pro- 
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fession. These two causes are not as far apart as they might 
seem, and there is much truth in the words of Chief Justice 
Hughes that ‘The chief defects of the administration of 
justice lie in men rather than in method.’ ”’ 


The remarks of Mr. P. Joseph McManus at the annual meeting 
of the Massachusetts Bar Association, reported at the beginning of 
this number, indicate that Messrs. Quirk, Gammon & Snap, of 
Samuel Warren’s ‘‘Ten Thousand a Year,”’ still have their repre- 
sentatives among us, and the current investigation under direction 
of the Supreme Judicial Court* into abuses in connection with acei- 
dent litigation furnishes further evidence of this. 

The Boston Post has for some time been commenting editor- 
ially on the activities of some lawyers and as recently as January 31, 
1933, published a eartoon by ‘‘Norman’’ which is here reproduced. 

Fortunately, in spite of all the caustic comment, the individuals 
in the community have always known that members of the bar in 
general have merited their confidence and have acted accordingly. 
Aside from the interest excited by past and present abuse of the 
profession, illustrations of which we have given, they deserve re- 
flection by the bar in general, for, as we stated in the American 
Bar Association Journal for May, 1927 (p. 275), 


‘The reason that the profession is recognized and set 
apart by law as a body of sworn public officers is the publie 
need of a body of trained, reliable men to whom individual 
citizens may trust their private affairs in order to secure 
justice. If the bar is thus set apart as a profession it must 
preserve such sound traditions and standards as have con- 
tributed to the public confidence that has given it its posi- 
tion and which is essential to its freedom of action in 
future.’”’ 


In spite of all the cynicism of some members of the profession, 
we have sufficient confidence in human nature to believe that even 
those lawyers who have sacrificed their own self-respect would be 
sorry to see the standards of the profession reduced to their own 
level in practice. As far as we are aware, no lawyers (however 
they may act) have publicly advocated the practices of forgery, 
subornation of perjury, jury-fixing, embezzlement, ete., as stand- 
ards of professional conduct. They all know that, sooner or later, 
the public will have something to say about the bar if sound stand- 
ards are not maintained. F. W. G. 








* For the proceedings in the investigation see Massachusetts Law QvuarTerLy for 
February, 1932, p. 40. See also the reports of the New York and Philadelphia investi- 
gations, Massachusetts LAw QvuaArRTERLY for November, 1928, and supplement. 
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THE RESULTS OF THE CREATION OF THE JUDICIAL 
COUNCIL OF MASSACHUSETTS. 

The Massachusetts Judicature Commission of 1921 in its final 
report recommended the creation of a Judicial Council with power 
to investigate and study the judicial organization of the Common- 
wealth and recommend changes and improvements. Suggestions 
were made to the Commission that it recommend a change from 
legislative control of judicial procedure to control by the courts 
themselves or by the proposed Judicial Council. The Commission 
dismissed these suggestions as inadvisable. 

The report admits that as a general proposition the courts 
themselves should control thier own practice and procedure with- 
out need of legislative action, but it says ‘‘We are more fortunate 
than the people of many of the other states in the judgment shown 
by Massachusetts legislators in regard to problems relating to the 
courts. . . . It is because we believe this that we recommend the 
creation of a Judicial Council as an advisory body. .. .’’ In view 
of this expression of belief it becomes interesting to discover how 
far the legislators have availed themselves of the advice of the Judi- 
cial Council since its creation in 1924. 

The first seven reports of the Judicial Council contain many 
recommendations. They are of varying importance and usually are 
accompanied with a draft of the legislation proposed. Only these 
latter will be considered in this paper and each such recommenda- 
tion will be counted only once no matter how many times it has 
been renewed. The following tabulation shows the reeommenda- 
tions which have been adopted by the legislature. The eighth report 
of the Council filed in December, 1932, has not been acted on yet 
and is not considered. 

The First Report contains fifteen recommendations. 
Recommendations adopted: 

1. Separation of debt collection by use of affidavit of no 
defence. 

2. Providing that District Court judges may sit in criminal 
eases in Superior Court. 

3. Waiver of jury trial in criminal cases. 

4. Declaratory judgments. 

5. Judicial notice of foreign law. 

6. Equity rule making power for Superior Court. 

7. Imposing costs on failure to admit facts after notice. 

8. Entry of final decree notwithstanding pendency of bill of 
exceptions. 
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9. Removal of jurisdictional limits of the Boston Municipal 
and the District Courts. 

10. Inquests to be diseretionary. 

11. Additional special District Court judges. 

12. Special list for speedy trial of cases where rules of evi- 
dence, ete., are waived. 

Recommendations not adopted: 

1. Creation of division for summary review of sentences and 
abolition of criminal appeals from the Boston Municipal to the 
Superior Court. 

2. Giving court power by rule to limit number of interroga- 
tories. 

3. That Supreme Court be given control of admission to the 
Bar. 

The Council also made recommendations to the Supreme and 
Superior Courts that their rules as to masters be changed. So 
far neither court has acted. 

The Second Report contains twelve recommendations. 
Recommendations adopted: 

1. Court and District Attorney given power to advance crim- 
inal cases for speedy trial. 

2. Speedy hearing in Supreme Court of criminal appeals and 
transcript of evidence allowed in bill of exceptions in certain crim- 
inal cases. 

3. Full time executive clerk for Chief Justice of the Superior 
Court. 

4. Time of sittings of Superior Court left to Chief Justice. 
5. Salary for secretary of the Judicial Council. 

6. Opinion of lower court to be part of record. 

This was adopted in substance for while the opinion is not 
part of the printed record, typewritten copies now go up under 
G. L., e. 231, §135. 

Recommendations not adopted: 

1. Scheme for handling traffic violations. 

2. Transcript of evidence in bills of exceptions. (Adopted for 
certain criminal cases.) 

3. Changed wording of writs. 

4. Appeal only by leave from Appellate Divisions of District 
Courts to Supreme Court. - 

5. Superior Court may reserve Workingmen’s Compensation 
eases without opinion. 
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6. Conversations between husband and wife admissible in di- 
yoree and domestic relation cases. 

Though no draft of legislation was presented the Council 
favored an increase of fees in the Superior Court. 

The Third Report contains thirteen recommendations. 
Recommendations adopted: 

1. Supreme Court given power of granting respite in capital 
eases. 

9. Change of statute with respect to operation of automobiles 
so as to endanger the public. 

3. Abolition of common law appeals in equity. 

4. Enlargement of equity jurisdiction of Probate Courts. 

5. Permitting guardians to assent to appointment of admin- 
istrators. 
Recommendations not adopted: 

1. That civil appeals to Supreme Court from any county may 
be heard in Suffolk. 

2. That court may advise* the jury on the facts. 

3. That a motion for new trial in murder case must be made 
within a year. 

4. That Supreme Court in murder cases pass on whole case 
not simply on matters of law. 

5. That single justice sittings of Supreme Court be abolished. 

6. That right of Superior Court to reserve cases without de- 
cision be abolished. 

7. That Supreme Court have right to give memorandum 
opinions. 

8. That District Courts be given jurisdiction over separate 
support. 


The Fourth Report contains eight recommendations. 
Recommendations adopted: 

1, Entries in Supreme Court must be within ten days. 

2. Ten taxpayers may sue to enforce a charitable trust ac- 
cepted by a city or town. 

3. Decree of a Probate Court concerning marital status is 
evidence in separate support. 
Recommendations not adopted: 

1. That compulsory insurance be effective only when suit is 
brought in a District Court. 





_ *The word “charge” is commonly used but the Supreme Court of the United States 
used the word “advise.” Cf. MASSACHUSETTS Law QuarTERLY for August, 1932, pp. 48-50. 
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2. That certain district judges be eligible to try auto cases in 
Superior Court. 

3. Plan for obtaining security for injuries caused by non. 
resident autoists. 

4. Revenue of eross actions arising from same accident. 

5. Reduction of penalty for perjury. 

The Council recommended to the Superior Court certain rules 
as to contingent fees. So far these suggestions have not been 
adopted. 


The Fifth Report contains thirteen recommendations. 





Recommendations adopted: 


1. Assistants for the Land Court. 

2. Extension of statute as to admissibility of book entries. 
3. Extension of time for filing request for report in District | 
Ceurt cases. 


eee 


4. Certain changes as to recognizances. i 

5. Debt collection statutes applicable to District Courts. 
Recommendations not adopted: 

1. Part time service for older judges. (Adopted for the Land 
Court only.) 

2. Penalty for theft of Bar examination papers. 
3. Chairs for witnesses. (Suggestion often followed in prae- 
tice.) 

4. Survival of actions for deceit. 
5. Inerease of fines for certain automobile offences. 

6. Definition of ‘‘final conviction’’ of driving under the in- | 
fluence of liquor. 

7. Change in disposition of certain fines. 

8. Probate Courts to have jurisdiction of contract action 
against estates. } 


The Sixth Report contains nine recommendations. 
Recommendations adopted: 


1. Formation of administrative committee of Probate Courts 

2. Permitting use of interrogatories after the death of the 
answering party. 

3. District judges given power to reserve cases for Appellate 
Division. 

4. Additional protection of executors and administrator 
against creditors. 
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5. Venue of supplementary process. 
Recommendations not adopted: 

1. Supervision of settlement of p.p.a. cases. 

2. Relative to venue in automobiles eases. 

3. Service of supplementary process by mail. 

4. Extradition law. 

The Seventh Report contains three recommendations. 
Recommendations adopted: 

1. Payment of wages of deceased employee to his widow. 

2. Concerning agreements for judgment in compulsory lia- 
bility insurance cases. 
Recommendation not adopted: 


1. Operation of an automobile is prima facie evidence of the 
owner’s consent. 


Summary: Adopted Not Adopted Total 
First Report 12 3 15 
Second Report 6 6 12 
Third Report 5 8 13 
Fourth Report 3 5 8 
Fifth Report 5 8 13 
Sixth Report 5 4 9 
Seventh Report 2 1 3 

38 35 73 


Conclusions are difficult to draw. 

Had the Council possessed rule making power it is question- 
able whether certain of their proposals would have been within that 
power and also the responsibility of power would doubtless have 
acted as a check. It cannot be said that the Legislature has adopted 
the minor suggestions and ignored the rest as certain very impor- 
tant changes have been adopted and others wholly ignored. The 
results, at very least, fully justify the creation of the Council and 
the changes of which that body has been the effective cause should 
be a matter of gratification to its members. It should also be borne 
in mind that among the recommendations not adopted are a number 
of carefully considered drafts of legislation ready for discussion at 
any time. The preparation of such material forms a part of the 
“results’’ of the Council’s existence. Henry B. Casor, Jr. 


Note. — The legislature has also requested reports by the Council 
on a variety of bills and the negative advice of the Council has been fol- 
owed in a number of instances. 











FEDERAL COURTS. 


SECOND REPORT ON THE SUBJECT BY THE COMMITTEE ON RULE- 


MAKING POWER AND JUDICIAL COUNCILS. 


(Presented at the Meeting of the Conference of Bar Association Dele- 
gates, October 10, 1932.) 
To the Conference of Bar Association Delegates: 

At the meeting in Atlantie City in 1931, following a suggestion 
of Chief Justice Hughes that the bar of the country should co- 
operate in the work of the Conference of Senior Federal Circuit 
Judges, this committee reported an experimental plan for the appli- 
cation of the judicial council idea to the federal judicial system.* 

The underlying idea of a judicial council is simply this—that 
when representative members of the bench and bar sit down around 
a table and discuss problems of practice and procedure they both 
learn something and suggestions for improvement are likely to re- 
sult for the benefit of the community. The Conference of Circuit 
Judges, thus far, has devoted itself largely to questions of conges- 
tion and the need of additional judicial assistance in various dis- 
tricts. It has worked in co-operation with the Attorney General 
and has made recommendations which have been embodied by him 
in his report to Congress. A bill has been introduced into Congress, 
by the Attorney General, to extend the scope of the conference to 
include matters relating to the administration of justice in general, 
and the function of suggesting such changes in statutory law affect- 
ing jurisdiction, practice, evidence, and procedure as may seem de- 
sirable in the different federal districts and circuits. While this 
bill has not yet been passed the possibilities for helpful discussion 
in regard to matters which may or may not require legislation is 
always open. 

Accordingly, the committee recommended that a committee of 
three members of the bar be selected in each federal district by the 
presidents of the state bar associations and the federal judges to 
confer from time to time with the judges in their districts and cir- 
cuits and to formulate such suggestions as they might consider de- 
sirable for consideration either of the courts of the circuit or of 





* Reprinted in Massacuusetts Law QuarTERLy for 1931, p. 
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the National Conference of Cireuit Judges at their annual meetings. 
It was also suggested that one member of the bar from each circuit, 
probably a member of one of the district committees, be selected to 
attend an informal conference with the members of the National 
Conference of Cireuit Judges in Washington a day or two before 
the regular meeting of that body. In this way the problems of each 
district, and in turn of each cireuit, would be considered at home 
and suggestions from the different districts and circuits would be 
reported to the joint conference at Washington so that the Circuit 
Judges, when meeting with the Chief Justice of the United States, 
would have the advantage of representative suggestions of the fed- 
eral bar. Thus the development of the federal judicial system 
would receive continuous study from responsible representatives of 
both sides of the bench. Such responsible study, as pointed out by 
the committee in its report, is needed because the judges represent 
only half of the federal judicial system and the other half, which 
consists of the federal bar, should be represented in some way in 
the study and development of the system, because the bar represents 
the clients of the country as well as the public. 

The plan thus proposed was approved by the Conference of Bar 
Association Delegates and later by the American Bar Association 
and by the National Conference of Federal Circuit Judges (See edi- 
torial in American Bar Association Journal for November, 1931, 
pages 738-739). The recommendation was then communicated by the 
executive secretary of the American Bar Association to the presi- 
dents of the various state bar associations with the request that they 
select the committees and endeavor to secure the co-operation of the 
federal judges in their districts. Committees have already been 
appointed in thirty-five or more districts, a list of which is attached 
as an appendix to this report, so that the plan is gradually being 
put into operation. Any new plan takes time to be understood by 
the bench and bar, and, while copies of the report and of the dis- 
cussion of the report at the Atlantic City meeting were circulated, 
it appears to have been misunderstood in some of the states. 

In a letter from one state it appears to be assumed that this 
plan is designed ‘‘to get an act of Congress authorizing the Su- 
preme Court of the United States to formulate rules of practice in 
law eases.’’? This is a mistake. The plan is intended to function 
in regard to local problems whether such an act is ever adopted or 
not. There may be questions to be considered in various parts of 
the country under the law as it now exists. 
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From another state comes the suggestion that ‘‘the existing 
order might better be left alone’’ and that ‘‘to hunt about for an 
ache of which one is not presently aware is to make confusion worse 
confounded.’’ It seems needless to suggest that if the bench and 
bar in any district are entirely satisfied with things as they are and 
feel that the clients and the public are satisfied, they need not make 
any contributions, but, as the whole subject of the more business- 
like and effective administration of justice is being studied all over 
the country, not only by lawyers, but, to an increasing degree, by 
business organizations and taxpayers’ organizations, it seems incon- 
ceivable that in some federal districts there may not be possibili- 
ties of improvement which deserve the consideration of such com- 
mittees as we suggest. 

From another jurisdiction comes the comment that ‘‘except 
for the fact that the Chief Justice has approved this plan and our 
Cireuit Court of Appeals has expressed its willingness to co-operate, 
it would be highly presumptuous of a committee of lawyers to take 
any active steps along the line indicated.’’ And ‘‘I suspect that 
none of the members of this committee will care to take the initia- 
tive.’’ Of course, the co-operation of the judges is needed, as al- 
ready explained, but it seems strange if responsible members of the 
Bar consider it ‘‘presumptuous’’ in them to make proposals of a 
professional nature, in a professional tone, for consideration of the 
federal judges, especially since judges throughout the country at 
Bar dinners and meetings have been emphasizing for years the pro- 
fessional duty of lawyers to take some active part in contributing 
to the improvement of the system. 

In another jurisdiction, a lawyer declined appointment to a 
committee because he was ‘‘satisfied that it will be just one more 
instance where energy and money are wasted. These federal judges 
have the power. They do not enjoy being criticised. In fact, we 
have taken a subservient attitude and generally tell them to their 
faces, at least, that they are right even when we think they are 
wrong.’’ 

Without quoting further illustrations, we simply urge the com- 
mittees already appointed who believe that some progress in im- 
provement is possible, either in their own districts or in the federal 
system generally, to go forward with the plan of conference and to 
endeavor to secure the sympathetic interest and balanced judgment 
of the federal judges. And in those districts in which no commit- 
tees have yet been appointed we urgé the various state bar associa- 
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tion officers to consider whether the appointment of such committees 
in their districts may not, in the course of time, result in some use- 
ful contribution to the publie interest. We believe that in a few 
years this plan of professional conference will justify itself. It was 
because of this belief that your committee suggested the plan in the 
first place and its value cannot be ascertained until it has been 





given a fair trial. 


In some circuits committees appear to have been selected cover- 
ing several districts. If that seems advisable rather than a sep- 
arate committee in each district, it should be tried. If the main 
object of conference between the federal bench and representative 
members of the federal bar is secured, the details of committee 


organization can be flexible. 


FRANK W. GRINNELL, Chairman, 
GEORGE WHARTON PEPPER, 
T. C. KimsrouenH, 


JoHN D. BuaAck, 


Murray SEASONGOOD. 


APPENDIX. 
LIST OF FEDERAL DISTRICTS IN WHICH COMMITTEES HAVE BEEN 


APPOINTED. 


So far as your committee has been advised, committees have been 
appointed in the following districts. In some circuits committees appear 
to have been selected covering several districts. 


Eastern District of Arkansas. 
Western District of Arkansas. 
District of Florida. 

Northern District of Georgia. 
Middle District of Georgia. 
Southern District of Georgia. 
Illinois. 

Eastern District of Louisiana. 


Western District of Louisiana. 


Southern District of Indiana. 
Northern District of Indiana. 
Southern District of Iowa. 
Northern District of Iowa. 
Western District of Kentucky. 
Eastern District of Kentucky. 
District of Maine. 

District of Massachusetts. 
Eastern District of Michigan. 
Western District of Michigan. 


District of Minnesota. 

New York. 

Eastern District of North Carolina. 
Middle District of North Carolina. 
Western District of North Carolina. 
District of North Dakota. 
Pennsylvania. 

Eastern District of Tennessee. 
Middle District of Tennessee. 
Western District of Tennessee. 
Northern District of Texas. 
Southern District of Texas. 
Eastern District of Texas. 
Western District of Texas. 
Eastern District of Washington. 
Western District of Washington. 
Eastern District of Wisconsin. 
Western District of Wisconsin. 
District of Wyoming. 
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LETTER SENT TO ALL FEDERAL JUDGES. 
DECEMBER 23, 1932. 
To the Federal Circwit and District Judges and to the Presidents of the 
State Bar Associations: 


In accordance with the vote of the Conference of Bar Asso- 
ciation Delegates at Washington, October 10, 1932, a copy is sent 
you herewith of the report to the Conference of the Committee on 
Rulemaking Power and Judicial Councils, relative to the further 
development in practice of the plan for co-operation between mem- 
bers of the federal bench and representative committees of the fed- 
eral bar in the continuous study of the federal judicial system. 
This plan, which was recommended by the committee and approved 
by the conference and by the American Bar Association in 1931, 
was suggested after conference with Chief Justice Hughes. It was 
approved by the National Conference of Federal Circuit Judges in 
1931 and has been again brought to the attention of the American 
Bar by the recent report of the conference for 1932 presented by 
Chief Justice Hughes and printed in the American Bar Associa- 
tion Journal for December, 1932, page 824. 

On page 827, under the heading ‘‘Cireuit Conferences,’’ the 
report reads as follows: 


“The report of Circuit Judges with respect to Circuit Con- 
ferences which have been held during the past year in several 
Circuits confirms the view of their utility. A Circuit Conference 
serves to bring together all the Federal Judges of the Circuit and 
thus to give opportunity for the consideration of problems with 
which they are confronted in seeking to eliminate obstructions to 
the prompt and efficient administration of justice in the several 
districts. It may be that these local conferences are not as neces- 
sary in Circuits that are relatively of small area, with large cen- 
tres of population, in which Federal judges are brought into al- 
most constant contact. In large portions of the country the Dis- 
trict Judges have no such contact with each other or with Circuit 
Judges, and annual Circuit Conferences should be most helpful. 
It is strongly recommended that such conferences be held wherever 
feasible. 

“The Conference has also called attention to the desirability 
of promoting co-operation between the Bench and Bar in the sev- 
eral Federal districts, to the end that defects in administration 
which may be thought to exist may have appropriate attention, 
and that the most expert judgment may be utilized in devising 
remedies. It is believed that from the several districts, especially 
if aided by this co-operation, well-considered proposals may be 
brought to Circuit Conferences and thence to this Conference of 
Senior Circuit Judges. The advantage to this Conference of hav- 
ing before it proposals which have been carefully matured in 
this way is manifest. 

“Amendment of legislation with respect to the Judicial Con- 
ference. : 

“The Conference has requested the Attorney General to urge 
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such change in the statute, under which the Conference is organ- 
ized, as should expressly authorize the Conference to recommend 
to the Congress, from time to time, ‘such changes in statutory law 
affecting the jurisdiction, practice, evidence and procedure of, and 
in the different district courts and circuit courts of appeals as 
may to the Conference seem desirable.’ The Attorney General has 
advised the Conference that legislation for this purpose is pending 
in the Congress. The Conference renews its recommendation as to 
the advisability of this legislation. 

“For the Judicial Conference: 


“CHARLES E. HUGHES, 
“Chief Justice.” 


As pointed out in the report of this committee in 1931, 


“If the National Conference of Senior Federal Circuit Judges 
is to be expected by congress to recommend changes in the statu- 
tory law or in the rules of court which are to govern federal 
practice ... they will need the continuous assistance and co- 
operation, as the Chief Justice has suggested, of the federal bench 
and bar throughout the country. Temporary committees are not 
enough.” 


I respectfully bespeak your careful consideration of the en- 
closed report and of the suggestions of Chief Justice Hughes in 
regard to the matter in order that this new, but simple plan for in- 
formal, but continuous co-operation may be effectively started in 
practice. The enclosed report shows in the appendix the list of 
thirty-five federal districts in which committees have thus far been 
appointed. 

The enclosed report of the committee together with this letter 
is to be reprinted in the Massacuusetts Law QuarTer.y for the 
information of the Massachusetts Bar in order to familiarize them 
with the plan suggested. As the report covers only four pages, the 
suggestion is made to the presidents of the various bar associations 
which publish legal periodicals that the reprinting of this report 
and of the paragraphs above quoted from the report of Chief Jus- 
tice Hughes for the Judicial Conference may help to stimulate the 
interest of members of any state bar in the study of the federal 
system. 

FRANK W. GRINNELL, Chairman, 


Committee on Rule-making Power of 
the Courts of the Conference of 
Bar Association Delegates, 

60 State Street, Boston. 








A REVIEW OF DR. J. H. LANDMAN’S BOOK ON HUMAN 
STERILIZATION TOGETHER WITH SOME FACTS AS 
TO THE RECENT AND PROSPECTIVE GROWTH OF 
MENTAL DEFICIENCY IN MASSACHUSETTS AND 
ELSEWHERE, AND OBSERVATIONS ON ITS POSSIBLE 
CONSEQUENCES. 
i 
Review or Dr. LANDMAN’s Book. 
Human Sterilization, by J. H. LANDMAN, Pu.D., J.D., J.S.D. 
The College of the City of New York. (The Macmillan Co., N. Y., 1932.) 


This is a book of 300 pages in which the author has brought 
together with great learning and industry a large amount of ma- 
terial bearing on the various kinds of mental diseases and incompe- 
tences, Mendelism, genetics, eugenics, crime, ete., and on the his- 
tory of the sterilization movement and its present status in the 
statute and case law in the United States. He discusses what has 
been done and what ought to be done and the difficulties involved. 
In substance, the picture, as presented by various investigations 
collated by the author, or by his own conclusions is: There is a 
great and growing number of unfit people in our population. The 
patients in the hospitals for nervous and mental eases average over 
400,000, and such hospitals are growing far faster than all other 
types of hospitals combined. One out of 290 people in the United 
States is a patient in such an institution, a larger proportion than 
for any other group of institutions. In other words, a third of one 
per cent of the people are in such institutions, and one person in 22 
becomes a mental patient during the lifetime of a generation. As 
to the feeble-minded, it has been estimated that about a third of 
one per cent of the population is feeble-minded. It has been com- 
puted that there are about 10,000,000 carriers of feeble-mindedness 
in the United States (7.e., people who are heterozygous for feeble- 
mindedness). When these carriers mate with each other, some of 
the children are feeble-minded. This is the principal source of the 
evil. About 11% of the feeble-minded of any generation come from 
the mating of the feeble-minded of the previous generation, while 
89%. of them come from matings between the earriers. Persons 
with subnormal intelligence are always potential criminals. 

In addition to the nervous and ‘mental patients and the feeble- 
minded, there are the criminals, inebriates, epileptics, the tubercu- 
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lous, the syphilities, the leprous, and other infectiously diseased in- 
dividuals; the blind, the deaf, the cripples, the ne’er-do-wells, the 
homeless, the tramps and the paupers. 

Studies of 52,514 children in our publie schools showed 1,659 
or 3.2 per cent mentally defective; 4,693 or 9.0 per cent ‘‘border 
line,’’ defective or ‘‘sub normal’’; 1,098 or 2.1 per cent ‘‘ psycho- 
pathie.’”’ 

To quote from Dr. Landman: 

‘‘The extent of cacogenicity [bad genesis, abnormality] 
in our population is not generally realized by the American 
people. The fact is, however, that the frequency of all types 
of social inadequacy is appalling, the expectancy of social 
inadequacy is horrifying, and the economic loss and cost for 
these conditions to society are tremendous.”’ 


The insane are not very prolific, but the birth rate of a group 
of feeble-minded women was more than two and one-half times that 
of a control group of Michigan State College alumnae. This ratio 
has not been declining over a fairly long period of time, in some 
eases over 100 years. Feeble-minded mothers generally average 
between five and six children. 

Thirty states have enacted at one time or another sterilization 
laws, and today twenty-seven states have valid sterilization laws 
on their statute books. The author gives a table of the statutory 
citations and decisions. The United States Supreme Court has 
in Buck v. Bell, 274 U. S. 200 (1927), a ease coming up from Vir- 
ginia, passed favorably on the constitutionality, Holmes, J., saying: 

‘“We have seen more than once that the public welfare 
may call upon its best citizens for their lives. It would be 
strange if it could not call upon those who already sap the 
strength of the State for those lesser sacrifices, often not felt 
to be such by those concerned, in order to prevent our being 
swamped with incompetence. It is better for all the world, 
if in instead of waiting to execute degenerate offspring for 
crime, or to let them starve for their imbecility, society can 
prevent those who are manifestly unfit from continuing their 
kind. * * * Three generations of imbeciles are enough.’’ 


12,000 sterilization operations have been performed under the 
statutes, 7,000 of them being in California. 6,000 of these 12,000 


+The California law permits the State commission in lunacy, with or without the 
consent of the individual, to sterilize all state dependents afflicted with mental disease, 
feeble-mindedness, perversion or syphilis. A commission consisting of the resident physi- 
cian of any state prison, the superintendent of State hospitals and the secretary of the 
State board of health may order the sterilization of certain recidivists. The medical 
superintendent of any State hospital may sterilize idiots at large with the written con- 
sent of their legal guardians. Dr. Landman says that the above laws are functioning 
satisfactorily. Three-fourths of the operations that have been performed have been 
with the consent of legal guardians to avoid the imputation of unconstitutionality. 








have been performed on insane persons and 3,000 on feeble-minded 
persons. 

The author’s idea is that many of the people who can transmit 
grave heredity defects ought to be sterilized, but that other people 
ought not to be; and that in the present state of our knowledge 
about such matters the difficulty of telling in which class a person 
falls is so great as to make it necessary to go slowly; that what is 
required is more research than speculation, and more science than 
propaganda, and that sterilization can be no more than a drop in 
the bucket anyway. He suggests that state boards of eugenics and 
euthenies should be set up. 

So much for a brief synopsis of Dr. Landman’s book. 


II. 
MENTAL DEFICIENCY IN MASSACHUSETTS. 

Thinking that readers of the QUARTERLY may be interested in 
conditions in Massachusetts, the writer of this review has examined 
the last report of the Commissioner of Mental Diseases and some 
of the other printed material at the State House and elsewhere. It 
appears that there are 25,000 patients in the State’s hospitals for 
the mentally afflicted. This includes the insane, the feeble-minded, 
and the epileptic, and amounts to about two-thirds of one per cent 
of the population. The net cost of these patients is 18%. of the 
expenditures of the Commonwealth. The cost in dollars, about 
nine million,” has tripled in the last twenty years. 

The Division of Mental Deficiency (Massachusetts) has con- 
ducted an examination of 10,410 retarded school children in the 
Commonwealth to ascertain the size of families in which such re- 
tardates were born. An article written by the Director of the Di- 
vision includes the following: 


“‘The mean number of children ever born to completed 
families [where there is a retardate] is recorded as follows 
by mental condition of child and nativity of mother: 


(Mean No. of 
Children) 

Native-born mothers of retardates (I.Q. .70+) 6.52 
Native-born mothers of mental 

defectives (I.Q. —.70) 6.84 
Foreign-born mothers of retardates (I.Q. .70+) 7.54 
Foreign-born mothers of mental 

defectives (I.Q. —.70) 7.64 





? For the purpose of gauging the importance of this amount, it may be recalled that 
the Judicial Council find the net cost of running the court system to be rising six 
millions, and if the prisons, jails, etc., are included, four and a half millions more. 
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In this sample completed families with a child in the 
lower levels of intelligence are approximately twice as large 
as completed families with a child in the upper levels of in- 
telligence [as determined by other investigations]. The 
stocks represented in this sample which are producing re- 
tarded or mentally defective children are more than main- 
taining themselves.’” 


In 1930, 11.9% of the pupils entering the public schools of 
Massachusetts were retardates, of whom 4.6% were mentally defee- 
tive and 6.3% were retardates not mentally defective.* The follow- 
ing excerpts are from the most recent report of the Director of the 
Division of Mental Deficiency (Massachusetts) : 


‘Tf, of all publie school children, one child in twenty- 
two is mentally defective, we can gain some idea of the size 
of the problem which confronts us.’”* 

‘*A fact which is constantly coming to the attention of 
the Division is the ever-increasing demand for admissions to 
our State schools’’ (i.e. schools for the mentally deficient) .® 

‘In the future we may expect to deal with this problem 
in ever-increasing proportions.’ 

*‘Daily we see the need for more complete supervision 
of mental defectives in the resident population.’’® 

‘‘Very few mental defectives can work so steadily that 
they will never require temporary assistance over a period 
of economic stress. There are certain border line cases who 
need only a little financial assistance from time to time to 
enable them to remain in the community. When these indi- 
viduals become dependent, commitment to an institution is 
frequently attempted.’”® 

‘Our analysis of the waiting lists for admission to the 
three State schools demonstrates the need for increases in 
institutional provision for mental defectives. The total of 
2,728 cases on the waiting lists indicates an urgent need for 
the enlargement of existing facilities and the construction 
of an additional State school to care for mentally defective 
individuals now in the community. The rate of increase in 
the number of new and unsuccessful applicants for admis- 
sion each year is so high that the foregoing conclusion is in- 
escapable.’’?° 


In the twenty-seven year period, 1904-1930, the insane in 
Massachusetts public and private hospitals have increased 112%, 
and the number of patients in schools for the mentally defective has 
increased 438%." 


_ ®Dayton, Neil A., Intelligence and Size of Family. Journal of Heredity, Vol. 20, 
No. 8, August, 1929, page 365. 
‘Annual Report of the Commissioner of Mental Diseases, 1930, p. 66. 





® Ibid, p. 71 ®* Ibid, p. 74. 

* Ibid, p. 70. 1 Tbid, p. 74. 
TIbid, p. 70. 11 Tbid, p. 94. 
® Ibid, p. 70. 
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Physical defects, not always very important ones however, 
go hand in hand with mental defects,’* and so does lack of resist- 
ance to disease. Idiots and imbeciles die at comparatively early 
ages, but morons have a survival rate which is only slightly under 
that of the general population, the expectation of life for males at 
the age of two being fifty-two years as against fifty-six for the 
Massachusetts population at large.’* 

Of 561 persons accused of felony examined by the Massachu- 
setts Department of Mental Diseases under the Briggs Act of 1921, 
2114% were found to be ‘‘clearly or suggestively abnormal men- 
tally.’ 

The following is taken from a recent periodical :* 

‘‘Dr. Horatio N. Pollack of the New York Department 
of Mental Hygiene has attempted to place a value on the 
economic losses due to mental disease in New York State, 
and has extended the computation to cover the entire United 
States. 

‘‘The costs of mental disease are of two kinds: the cost 
of maintaining the institutions for the care of such sufferers, 
and the loss due to disability and death of the patients. In 
New York State the capital costs and costs of administra- 
tion in 1931 were $44,914,504. Based on Dublin and Lotka’s 
research on the ‘Value of a Man’, Dr. Pollack concludes that 
the loss of productive capacity in 1931 amounted to $84,425,- 


269, making the total cost of mental disease to people of 
New York of $129,338,773 

‘*For the U nited States as a whole, basing his computa- 
tions on Federal statistics, Dr. Pollack places the figures for 
last year at $742,145,956, or roughly, three-quarters of a 
billion dollars.’ 


In the same magazine (Page 281) a review of a recent publica- 
tion of the Bureau of the Census discloses that in 151 state and 
private institutions in the United States there were, in 1904, 14,347 
feeble-minded and epileptic patients; in 1923, 42,954; and, in 1928, 
60,419; and that the ratio of patients per 100,000 of total popula- 
tion has risen from 17.5 in 1904 to 53.1 in 1928. The following is 
an excerpt from this review: 

‘*Even though we fully agree with some of the rabid 


anti-eugenicists, abetted by a refinement of statistics, that 
feeble-mindedness could probably not be altogether elimi- 





12 Correlation between Intelligence and Physical Condition in 14,176 Retarded School 
Children, Neil A. Dayton, M.D., Boston. 
13 % Mortality in Mental Deficiency, Neil A. Dayton, pp. 141, 190. 
he Psychiatrist in Court, by Winfred Overholser, Director of Division for the 
Examination of Prisoners, Massachusetts Department of Mental Diseases, 1929. 
5 The Journal of Heredity, Vol. 23, No. 7, July, 1932, p. 282. 
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nated in a seore of generations, it is nevertheless a fact that 
its rate of increase can be checked, not in a decade, but if 
we wish it sincerely enough, and are willing to apply exist- 
ing knowledge, next year. Its incidence in the general pop- 
ulation could be very materially reduced in 25 years, and 
with little inconvenience even to those concerned. Rapidly 
increasing feeble-mindedness is a luxury that we appear 
willing to afford because we prefer to consider the problem 
emotionally rather than objectively. * * * One wonders, was 
Linnaeus really serious when he chose Sapiens as a designa- 
tion for his fellow members of the species to which he be- 
longed ?’’ 


III. 
MENTAL DEFICIENCY IN ENGLAND AND WALES. 


Turning to the state of affairs in England and Wales, the Re- 
port of the Mental Deficiency Committee, being a Joint Committee 
of the Board of Education and Board of Control, London, 1929, 
shows the following: 

8.56 mental defectives for each 1,000 of population examined 
as against 4.6 per 1,000 as found by the Royal Commission twenty 
years before, an apparent increase of nearly 100%. Of these men- 
tal defectives, the idiots and imbeciles were 1.87 per thousand of 
the population as against .98 per thousand of population as found 
by the Royal Commission twenty years earlier. The proportionate 
representation of each of the three classes, idiots, imbeciles, and 
feeble-minded, as shown by the 1929 report, was substantially the 
same as that shown in the investigation twenty years before. As 
for feeble-minded children, the Report shows 3.36 per thousand of 
population as against 1.47 per thousand as found by the Royal 
Commission twenty years before. 

Among the conclusions of the Committee are the following: 


‘‘The control of defectives in the community must play 
a more important role in the general care of defectives in the 
future than it has ever done in the past and we must be pre- 
pared to face a large increase in the numbers of defectives 
subject to be dealt with who will remain always or for vary- 
ing periods members of the outside world.’’ 

‘The close association of mental deficiency with the 
problems of insanity, epilepsy, pauperism, crime, unemploy- 
ability and aleoholism has been recognized for many years.’’ 

‘‘Tf we are to prevent the racial disaster of mental de- 
ficiency we must deal not merely with mentally defective 
persons, but with the whole subnormal group from which 
the majority of them come.”’ 
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‘‘We recognize of course that in the majority of cases 
the defect of poor mental endowment of the subnormal group ; 
is due to germinal variation and that the members of this 
group are likely to hand on their defect to their children.”’ 

‘‘The whole problem of the prevention of primary 
amentia [congenital lack of reason] is one of vital import- 
ance and the first nation to arrive at a solution of it will 
have an appreciable advantage.”’ 

‘‘The advocates of sterilization maintain that the 
method is successfully applied in America. Sterilization 


laws have been passed in about twenty American States, and h 
more recently in Alberta, Sweden and Switzerland ; but only p 
in two American States have these laws been enforced on R 
any considerable scale.’’ # 
The Committee ‘‘ feel however that there is not sufficient : 
evidence at present to justify the general adoption of steril- x 
ization of defectives and are convinced that even if it were fe 
adopted no great alleviation of the burden of mental defici- Dp 
ency would follow.”’ m 
‘‘The incidence of mental defect as ascertained in the fe 
Committee’s investigation is approximately twice as high : 
as that found 20 years previously by the Royal Commission 
on the Care and Control of the Feeble-minded. This increase 
is probably due in the main to greater thoroughness and im- | 
proved methods of ascertainment. But, after allowing for A 
these and other factors, we believe that the evidence avail- 
able suggests that there may have been some increase in the 
incidence of mental defect even during the past 20 years.”’ 
Part II, P. 155. . 
" 
In commenting on the above report, Professor S. J. Holmes lov 


(University of California), who has written a book ealled ‘‘Trend 
of the Race’’ in which he has carefully examined the statistics as to the 
mental defects, says: vel 

‘‘The extensive report of the Mental Deficiency Com- 101 
mittee contains a wealth of material which will be of interest Th 
to all students of eugenics. Some day the people of Great the 
Britain may be stirred to do something really effective toward ay 
reducing their burden of defective humanity,** but at present F 4; 
they seem to be doing everything they can to increase it. The 
English people, like those of other countries, are not suff- 
ciently aware of the evils which result from their apparently § Tet 
increasing population of subnormals. In general the intel- § thi 
lectual classes seem to be even more ignorant of biology and wh: 
its bearings on social problems than those of our own coun- § ang 
try. * * * The reference to the effect of sterilization in it b 


16 A permissive sterilization bill was unsuccessfully introduced in the House of Com- — 
mons in 1931, and another along the same lines will come up for first reading this spring. 
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California indicates that the Committee had not availed it- 
self of the recent studies of Popenoe on the effects of the oper- 
ations in that state or it could not have referred to the sys- 
tem of discharge after sterilization as a ‘failure’. On the 
contrary the results of sterilization combined with supervi- 
sion go a long way toward justifying this procedure accord- 
ing to the admission of the Committee.’’ 2” 


To your reviewer, it seems that the English Committee may 
have had a natural reluctance to draw the inferences which might 
perhaps have properly been drawn. It seems unlikely that the 
Royal Commission overlooked such plainly identifiable cases as 
idiots and imbeciles. These actually doubled in twenty years. The 
feeble-minded were not so readily identifiable, but the fact that the 
feeble-minded in each investigation bore substantially the same 
proportion to the imbeciles and idiots seems to show that the Com- 
mittee might conceivably have drawn the conclusion that the 
feeble-minded, too, had doubled in twenty years. 


IV. 


ANALYSIS OF THE SITUATION BY THE WRITER OF THIS ARTICLE. IT 
Is FUNDAMENTALLY SERIOUS AND WILL BECOME More So. 


The writer of this review does not pretend to any familiarity 
with the subjects of which Dr. Landman writes, or those dealt with 
by departments of mental diseases, but ventures to make the fol- 
lowing observations on the figures set out above: 

It may not seem to the reader that one-third of one per cent, 
the estimated number of feeble-minded in the United States, is 
very large. There doubtless has always been a substratum of un- 
fortunates in every population and very likely there always will be. 
The reader may, therefore, after a moment’s mild interest, dismiss 
the whole matter from his mind. But let us see. The figures from 
a very substantial sample of public school children in the country 
at large show 9% ‘‘ ‘border line,’ defective or ‘subnormal,’ ’’ and 
similar figures for the public schools of Massachusetts show 11.9% 
retarded, including 4.6% mentally defective. When we reflect that 
this is going to be the composition of our population, a population 
which constitutes our electorate for city, state and federal offices 
and to vote on referenda, and from which our juries will be drawn, 
it becomes a subject which cannot be dismissed from consideration. 





" The Journal of Heredity, Vol. 23, No. 2, February, 1932, p. 89. 
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Apparently mental defectiveness is increasing very rapidly, and one 
gets the suggestion, which, however, your reviewer has not explored 
at all, that it is more prevalent in the lower age strata than among 
the older people. If the increase is going to continue, it implies 
more expense for institutional care, more outdoor relief, particu- 
larly in time of depression, and more crime with its attendant ex- 
pense. It also implies a constantly increasing class which will, in 
various forms, demand more and more from city, state and federal 
governments, and possibly an antisocial class. 

What is the reason for all this mental defectiveness and its 
rapid increase? Let us try to get at it through the new, but al- 
ready highly developed science of genetics. Feeble-mindedness, ex- 
cluding feeble-mindedness caused by injuries, is inherited. That it 
is inherited as a Mendelian recessive character is not conceded by 
everybody, but the consensus of opinion among geneticists, and 
they, it would seem, ought to know more about it than anybody 
else, is that it is so inherited,® or behaves substantially as if so in- 
herited, and your reviewer for the present, at least, accepts their 
conclusion. Accordingly, where a feeble-minded man and a feeble- 
minded woman have children, unless always the feeble-mindedness 
was caused by injury, all or substantially all the children will be 
feeble-minded. If a feeble-minded person mates with a carrier, 
about half the children will be feeble-minded, and about half car- 
riers. Where carriers of this defect mate with each other, about 
one-fourth of the children will be feeble-minded, and about one- 
half carriers. If there are 10,000,000 carriers in the United States, 
it will be seen that this is an important matter. There are, how- 
ever, in the United States, or soon will be, as your reviewer com- 
putes, far more than 10,000,000 carriers.*® Geneticists are also 
agreed that (under natural selection) if either a dominant or reces- 
sive character has even a slight advantage it will rapidly lead to an 
elimination of the other.2° The large birth rate among stocks pro- 
ducing defective children would seem to be, or imply, more than a 
slight advantage. Is it possible that our population is traveling a 
course the end of which is, if present conditions could be so long 
maintained, universal feeble-mindedness? Or put the other way 
round, is it possible that present conditions have got to break down 


, = 





18 See, for example, Heredity and Human Affairs (1927), Edward M. East, p. 44, 104. 


1%# The equations for computing such things may be found in Mendelism by Reginald 
Crundall Punnett (7th Ed. 1927), p. 195. 


20 Ibid, p. 195. 
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unless they are changed??? This method of approach is a little 
technical and obscure for laymen. Let us try another approach 
which will be easier to understand. 

As has been seen, mothers of retardates and defectives in 
Massachusetts have on the average from 6.52 to 7.64 children. 
Married graduates of northern colleges who have children have a 
little more than two and a half. A study of the size of families 
from which students of the University of California come has been 
made and shows the results given in the following table.?? Let us 
make the table, arranging all the material in order: 


Table Illustrating the Differential Birth Rate. 
Average Number 


of Children 
Foreign-born mothers of mental defectives 


(Mass.) (I.Q. —T70) 7.64 
Foreign-born mothers of retardates 

(Mass.) (I.Q. 70+) 7.54 
Native-born mothers of mental defectives 

(Mass.) (I.Q. —70) 6.84 
Native-born mothers of retardates 

(Mass.) (I1.Q. 70+) 6.52 
Parents of University of California students: 

Both parents common school education 4.17 

Both parents high school education 3.38 

Both parents college education 3.10 
Married graduates of Harvard who have children 

(about) 2.57 


In reading the foregoing, it should be borne in mind that in 
each group only those having children are included. Those having 
no children are not taken into account. If it be assumed that, in 
the college and high school groups, those having children must on 
the average have say three and one-half children in order to per- 
petuate the group of which they are a part, which figure may be 
somewhere nearly right, it will be deduced that the graduates of 
colleges and high schools do not perpetuate themselves. It is cer- 
tain that the graduates of northern colleges do not, and it is more 
than probable that the graduates of northern high schools do not. 

Although the undersigned has made no attempt to find out 
about the marriage, sterility and death rates of the defectives and 
feeble-minded, it seems likely that exploration would show that 
they more than perpetuate themselves. 





: No attempt has been made in this review to get at the mortality, marriage or 
illegitimacy rates among carriers who produce defective children. Morons do not live 


ba so long as normal people. Idiots and imbeciles are removed from the scene early 
in life. 


”The Size of College Families, S. J. Holmes, Journal of Heredity, Vol. 15, p. 407 
(October, 1924). 
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Lest the significance of the figures for the mothers of defee- 
tives and retardates in the above table should not be fully appre. 
ciated by the reader, some comments may be worth while. In 
Massachusetts foreign-born mothers of defectives and retardates 
average between 7.54 and 7.64 children. How big is this? What 
does it amount to? In India and China, the birth rate is so high as 
to bring disastrous consequences, but in the former of these countries 
investigations of three large samples showed only 5.25, 5.68 and 6.34 
children per family,?** and in the latter large samples showed 5.05 
to 6.61,??> though one investigation of 160 Chinese wives disclosed 
7.50. It is perhaps likely that the average in India and China may 
be less than 6. The Colonial stock in the American Colonies 
prior to 1700 was very prolific, perhaps the most prolific in the 
history of the world.** Colonial mothers of that period probably 
averaged only about 7.51 children.** It will be seen that foreign. 
born mothers of defectives and retardates in Massachusetts today 
probably have a greater fertility than the average mothers of more 
than two hundred years ago. It may be that they are making a 
world’s record, or almost a world’s record, for fertility.2° The 
Colonial stock prior to 1700 used to double in twenty years or s0. 
Apparently the defectives in England and Wales may have doubled 
in a recent twenty-year period. It seems likely that the same rate 
of increase may be going on in Massachusetts among the stocks from 
which the defectives and retardates come, and perhaps the same 
rate or a greater one among the defectives and retardates them- 
selves.?® 

It has been computed that all our population in the United 
States except those doing heavy manual labor fails to reproduce 
itself. The computation** has a basis that may partially invalidate 
it, but without much question it gives the correct picture. For the 
fifty years following 1850, about 40% of the graduates of Harvard 


and Yale had no children at all, and all New England colleges} 





224 Standing Room Only? Edward Alsworth Ross (1927), p. 

2b J. B. Griffing, Education and Size of Family in China, 5 Da of Heredity, 17.331 
(1926). 

3 An Essay on Population, T. R. Malthus, Everyman’s Lees, Vol. 1, p. 305. 

Standing Room Only? Edward Alsworth Ross (1927). p. 10. 

The Decadence of the Native American Stock. A se csccinal Study of Genealogicd 
Records, Frederick S. Crum. American Statistical Association (1914), Vol. 14, p. 215. 

25 Malthus’ proposition was that a population tends to breed up to and beyond the 
limit of its means of subsistence. This part of our population, at least, appears inferer 
tially to be doing it, the Malthusian consequences being hidden and cushioned for the 
present by public expenditure and the gradual elimination of desirable elements. The 


fertility of the native born in Massachusetts is the least of any state in the Union er 

cept California, and lacks 25% of being sufficient for permanent replacement needs 
Ratio of Children to Women, 1920, Census Monograph XI. pp. 19, 233 

4 that of the descendants of the colonial stock probably lacks considerably more tha 

that 


*% Differential Fertility, Raymond Pearl. Quart. Rev. Biology (1927), 2:102. 
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would show about the same proportion. The Bureau of the Census 
announced one year (1924) that lawyers and judges had the fewest 
children in any occupation. Doubtless they are always at or near 
the bottom of the list. 

The potentialities of a geometric progression are well known. 
A geometric progression produces astonishing results. Those who 
give or will give birth to defectives are probably increasing by 
geometric progression.?”. The stocks now in the white collar class 
are decreasing by geometric progression. Presumably the cost of 
earing for the defectives will increase by geometric progression and 
the efficient people taxable to pay for it will decrease by geometric 
progression. Observe how things are going at present during the 
depression. An army of unemployed to care for by building roads, 
poor relief, old age pensions, the need of unemployment insurance, 
ete., ete., the consequent necessity of higher taxation of the capable, 
economies by consolidation of corporations and bureaus, the up- 
swing into the educated ranks, the result of all which will be a re- 
duction of the birth rate among the upper classes.”* 

There is still another means of approach to this subject. It 
was known long before Mendel’s discovery that a population with 
a low standard of living tended to supersede a population with a 
higher standard of living. A recent statement of the proposition by 
a well-known sociologist is as follows: 

‘‘As soon as means of controlling the size of the family 
are known, then of two classes, or peoples, or races, compet- 
ing within the same area, the one which has the lower stan- 


dard of living tends to displace the one which has the higher 
standard. 


‘‘The reason is that the former curbs its fertility less 
than does the latter. It has been found in Europe that, 
where nationalities of unequal cultures compete in the same 
field on equal terms, the one with the inferior culture ex- 


pands at the expense of the other by the simple process of 
outbreeding it.’’?® 


Now let us take the next step in our reasoning. Recent statisti- 
eal investigations have shown that the age composition of our 


To be sure that a geometric progression is taking place it would be necessary to 
have the figures for some generations. If these are available on any large scale, the 
writer of this review has not seen them. But various families like the Jukes, Kallikaks, 

ams and Zeroes have been explored. For a summary as to the results of these studies, 
see Mankind at the Crossroads, Edward M. East (1926), p. 294. See also pp. 296, 298, 
316. Also Trend of the Race, S. J. Holmes (1921), p. 31; and Heredity and Human 
Affairs, Edward M. East (1927), p. 226. 

%In 1929, the Committee on Legal Education of the Massachusetts Bar Association 
reported that the character of the bar had deteriorated and recommended more educa- 
tion. It is difficult to see how they could have done otherwise. Nevertheless, the real 
difficulty is not touched. The real difficulty is that the quality of the population has 
deteriorated. This no doubt comes about in part from the differential birth rate. 

*% Standing Room Only? Edward Alsworth Ross (1927), p. 318. 
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people is such that we shall have a stationary population before 
long, possibly a receding one. This has not happened before in 
North America since it was settled by the whites. It has not hap- 
pened before in Great Britain or Northern Europe for a long time, 
perhaps never. Consider now a stationary population. Those that 
have less than the average number of children will become extinct. 
Only those having more than the average will survive. This class 
includes those who cannot or do not progress beyond the common 
school. As the efficient members of this group also are gradually 
eliminated by the differential birth rate as above set out, the pro- 
portion of defectives and retardates will, if nothing else intervenes, 
continue to grow. 

We have now examined the figures as to the differential birth 
rate and drawn an inference from them, and we have appealed to 
genetics and sociology and found that they confirmed the inference. 
We have also examined the figures as to the actual increase of 
mental deficiency and found that all the observed facts substan- 
tiate the theory. But the reader may say: ‘‘It all looks as though 
it was so, but in fact it does not happen. The world has been going 
on for a long time and yet we are not all feeble-minded. On the 
contrary, civilization is at the highest point it has ever been and 
we are still progressing at a phenomenal rate. There must be some 
countervailing force at work. New inventions and discoveries are 
constantly being made. A way out will be found. The result in- 
dieated by the figures will not come in my time. Pessimism is not 
a desirable thing.’’ What is the answer to this argument? It 
seems to your reviewer to be this: that conditions now obtaining 
did not formerly exist or did not exist to the degree that they now 
do. The older readers of this article, if they think back to their 
youth, will probably not be able to recall among their classmates 
any such proportion of defectives and retardates as the figures now 
show exist in our public schools. But let us look into it a little on 
somewhat broader lines. It will be seen from the Table Llus- 
trating the Differential Birth Rate that the mothers of retardates 
and defectives average say twice as many children as mothers in 
general. Could this have been true in Colonial days? The writer 
of this review has never seen any assembled figures on a large scale 
as to the fertility of defectives and retardates or that of their par- 
ents in early days, or as to their prevalence. Perhaps some reader 
of this article, taking advantage of the leisure which the present de- 
pression gives, would like to look into this subject. If he should, it 
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might be of value. In the meantime, the following deductive rea- 
soning may be employed. It seems unreasonable to suppose that in 
Colonial days the mothers of retardates and defectives could gen- 
erally have had twice the average number of children, to wit, twice 
7.51. An average of fifteen children for this group seems inher- 
ently improbable. And when we reflect that the group that is 
subnormal mentally is also defective physically, is less resistant to 
disease, and has a shorter life, it seems probable that in the rig- 
orous conditions of the early days defective groups could not com- 
pete with the normal and therefore tended to some extent to be 
eliminated. The condition, therefore, revealed by the Table Illus- 
trating the Differential Birth Rate would seem to be a relatively re- 
cent phenomenon. Nowadays the fertility of the group that gives 
birth to the defectives and retardates in our schools is probably as 
high as it ever was. It is certain, however, that the fertility of the 
desirable group is vastly less than it used to be. In England we 
know from the census that the differential in fertility has increased 
more than threefold since the middle of the last century.*° 
The Census says: 

‘‘During the period covered, say, from 1861 to 1891, 
fertility was falling much more rapidly amongst the middle 
than the most fertile classes, so that the difference between 
them was more than trebled during that period. It may 
therefore be assumed that cur population has been recruited 
during the past half century under conditions fundamentally 
different from those of the immediately preceding and prob- 
ably of any previous period. No appeal to English experi- 
ence, accordingly, can indicate the probable effect of the 
change that has taken place.’’ 


It seems probable that the situation that at present confronts 
us has had no counterpart in western civilization in the last fifteen 
hundred years. 

Now, is there any other science to which we may turn for in- 
formation as to what is happening and what the results may be 
expected to be? Yes, we can consult those who have given their 
time to the study of races. What do they say? The following are 
taken from recent works: 


‘‘For some reason every selected race seems to degen- 
erate. Ordinarily the growth of luxury and idleness are 





* Census of England and Wales, 1911, Vol. XIII, Part II, p. XCIV. 
See also the famous study by David Heron “On the Relation of Fertility in Man to 
Social Status and on the Changes that have taken place during the Last Fifty Years,” 


la Company Research Mem. Studies in National Deterioration, 1, London, Dolan, 
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given as the causes. * * * But back of these the laws of 
biology indicate that almost invariably there may be other, 
deeper causes. One of those causes is the deterioration which 
is sure to take place in any selected stock if active selection 
ceases to be effective. * * * Another important cause of ra- 
cial deterioration is the restriction of the birth-rate which 
almost invariably becomes active among the upper classes 
when over population begins to create a condition of eco- 
nomie stress. A third cause is the mixture of the competent 
selected stocks with the incompetent, unselected stocks.’’** 

‘*Civilizations tend to fall both by their own increasing 
weight and by the decay of their human foundations.’”*? 

‘‘The more recent Roman historians, Seeck and Rostovt- 
zeff, attribute the fall of the Roman Empire much more to 
internal causes than to the attacks of foreign barbarians, 
the dying out of the cultured class, the bad economies, the 
impossible taxes, the decay of the roads, and the overwhelm- 
ing influence of the most ignorant part of the popula- 
tion. ’”5a 


Your reviewer is convinced that whether we approach this sub- 
ject from the standpoint of genetics, sociology, the principle enun- 
ciated by Malthus, the study of races, or the examination of sta- 
tistics, the conclusion pointed to is that Massachusetts, the United 
States, England, and probably the more advanced nations of Eu- 
rope are confronted with a danger of great magnitude, a danger 
which is apparently growing day by day by geometrical progres- 
sion, and which is the more serious because it is silent, unobserved 
and disagreeable to think about, because people do not want to 
believe it, because they have no confidence in predictions as to what 
will happen in the future, because society does not plan ahead, and 
because the possible remedies are obscure and may in part turn out 
to be opposed to our wishes and customs. If, however, the above 
conclusion is correct, it is obvious that we cannot go on as we have 
been, that the problem will force itself on our attention in some 
acute form in a relatively short time, and that we ought to begin 
doing something about it now.** When we reflect how long it takes 


1 The Character of Races, Ellsworth Huntington, New York, 1927, p. 18. 

* The Revolt Against Civilization, Lothrop Stoddard, New York, 1922, p. 20. 
For an hypothesis that is being suggested to the effect that a vast majority of the 
human race are not human beings at all psychologically considered, see “Are All Men 
Human?” by Albert J. Nock, Harpers, January, 1933, p. 240. This theory holds that 
measured by psychological standards, the interval between the lowest man and the highest 
man is much greater than that between the lowest man and the brute. 

%24 The Ordeal of this Generation, by Gilbert Murray (1929), p. 234. 

33 President Hoover’s Research Committee on Recent Social Trends finds that there 
is an urgent need “of preventing individuals with undesired inheritable traits from hav- 
ing offspring.” Vol. 1, p. XXIII. See also same volume, p. 55, article by Warren S. 
Thompson and P. K. Whelpton. 
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for new concepts to spread, and when we consider the enormous 
inherent difficulties of the problem, difficulties which perhaps, judg- 
ing from the quotation from Professor Huntington above set out, 
no other race has escaped, it is apparent that vastly more attention 
should be given to this subject than it has ever before received, and 
that this attention should not be delayed. Stephen Leacock says 
that when he came to make a garden, he found that it was necessary 
to begin three years ago. 

Coming back to Dr. Landman’s book, the question of steriliza- 
tion is a distasteful one which most people will very likely prefer to 
leave to others. Moreover, sterilization will not go very far in 
solving a problem of such magnitude. It should be considered, but 
considered in proper relation as part of a program for dealing with 
the whole dilemma. 

We are indebted to Dr. Landman, to the Commonwealth’s Di- 
vision of Mental Diseases, and to the other researchers in this field 
who, it is to be hoped, will increase in number. 

It is reported that the late Joseph H. Choate in opening a con- 
vention on the care of the feeble-minded said: 


‘‘The difficulty in caring for the feeble-minded is that 
there are so many of us.’’ 


WELD A. RoL.ins, 
Fifty State Street, Boston, Mass. 





MORTGAGES AND TAXES—A SUGGESTION. 


A mortgage might provide that the parties agree that the 
mortgagor shall pay the tax. The law on the subject, whether or 
no sufficient already, might be altered by a statute saying that 
whenever a mortgage condition is breached by non-payment of the 
taxes, the mortgagee may pay it and add it to the mortgage debt. 

Cf. G. L. Ter. Ed. Ch. 60, See. 68, and St. 1932, Ch. 2, for the 
present law. 

Either course would save all the paper, ink, typing, recording 
fees, time, and effort wasted working under the statutory certificate 
recording system built up by the mountain of labors of the past. 


R. W. H. 








PROPOSALS TO CHANGE THE I. & R. AMENDMENT BY 
ELIMINATING THE PAMPHLET OF INFORMATION 
TO VOTERS AND THE DESCRIPTION OF THE PRO- 
POSED LAW EXCEPT BY TITLE. 


While we assume that these proposals will not be favored by 
the legislative committee, yet the I. & R. is so powerful an engine 
on the highway of government that we believe the bar should be 
informed of current proposals for tinkering with it, especially as 
one comes from the Secretary of the Commonwealth, who, in his 
recommendation, House 138, says: 


“Article XLVIII of the Amendments to the Constitu- 
tion, General Provisions, III, Form of Ballot, provides for 
the form in which questions relating to amendment to the 
Constitution or laws submitted to the people shall be printed 
on the ballot. Under the present law the Attorney General 
has not authority to condense these questions. It is my belief 
that such authority should be given in order that questions 
on the ballot may be more briefly expressed. I therefore 
recommend an amendment to that part of the Constitution 
above mentioned by inserting after the words ‘attorney 
general’ in the third line the words :—or by the title of such 
amendment or law if in his opinion such title is sufficient.’’ 


The Secretary’s proposal as appears in House No. 140 would 
alter the constitution to read as follows (see addition in italies) : 
‘‘Each proposed amendment to the constitution, and 
each law submitted to the people, shall be described on the 
ballots by a deseription to be determined by the attorney 
general, or by the title of such amendment or law if in his 
opinion such title is sufficient.’’ 


Another measure, House 11, on petition of Edward J. Gurry, 
is a 
‘*Proposal for a Legislative Amendment of the Constitu- 
tion repealing the Provisions thereof which require the 
Printing and Sending to Voters of Information relative to 
Initiative and Referendum Measures.’’ 


Such proposals were considered by the Special Commission of 
1931 whose report was reprinted in the Supplement to the Quar- 
TERLY for February, 1932, and were not recommended. 

The initiative and referendum is based on the idea of an 
informed electorate ; if we are to eliminate provisions for informing 
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voters and to reduce the standard of Massachusetts legislation to 
that of a mere signature-machine and a vote based on a title of a 
measure, the whole basis of the initiative and referendum is elimi- 
nated and turned into a farce. 

We agree with the Secretary of the Commonwealth that ques- 
tions on the ballot can be more briefly and intelligibly expressed. 
The Special Commission recommended certain changes for this pur- 
pose which were not adopted, although they seemed reasonably 
adapted to the purpose, see discussion in Supplement to QUARTERLY 
for February, 1932, pages 1-4. 

We have always believed that the questions could be more 
briefly and clearly stated without any change in the Constitution 
at all. The Constitution now provides that the question ‘‘be printed 
on the ballot in the following form :”’ 

‘‘Shalla.. . (here insert description, and state, in distinctive 
type, whether approved or disapproved by the general court, and 
by what vote thereon) be approved ?”’ 

The bar is familiar with the practice of ‘‘inserting’’ one docu- 
ment in another by the method of ‘‘ineorporation by reference.’ 
3y the use of this familiar legal practice instead of the method 
hitherto followed of printing the word ‘‘shall’’ followed by a long 
description and statement which finally ends up the sentence with 
the words ‘‘be approved?’’ we submit that the Constitution would 
be fully complied with if the question were stated as follows: 

‘*Shall an amendment (or a law) a description of which is 
printed below and numbered 1, which was approved (or disap- 
proved) by the general court by a vote of ... in favor and... 
against be approved ?”’ 

We suggest that this practice be followed. There certainly is 
nothing in the Constitution to prevent the practice of incorporation 
by reference in the interest of clearness. 


F. W. G. 


THE MIDDLESEX PROBATE INDEX OF CONVENIENT 
PRECEDENTS. 


The Middlesex Register of Probate has established a card index 
of precedents of unusual eases and situations for the convenience 
of the bar and the public in the Middlesex Probate Registry, the 
eards referring to the docket numbers of the precedents. We call 


this fact to the attention of those members of the bar who may not 
be aware of it. 








REQUEST OF THE ST. IVES MEMORIAL TRUST COM- 
MITTEE FOR SUBSCRIPTIONS TO A MEMORIAL 
WINDOW TO ST. IVES. 


Cuicago, January 18, 1933. 
To all Officers of Bar Associations (State, County, and City): 

You have read the article in the March, 1932, American Bar 
Association Journal telling of the sacrificial life of Ive of Kermar- 
tin, who devoted himself as lawyer and judge to the sacred cause of 
justice for the poor and helpless? And you have read the recent 
article in the December Journal, telling of the tablet placed in 
August last at the Tomb of St. Ives, patron of the legal profession, 
on behalf of the American Bar Association, and of the proposal to 
place in that cathedral of his native City of Tréguier, Brittany, a 


. Memorial window on behalf of the American Bar? 





Responses coming, unsolicited, to the writer of the articles make 
it clear that the proposal has met with active favor. The world 
needs a central spot, symbolizing the life of the ideal lawyer,—an 
ideal which will ever inspire us, though we may never attain to it 
—and redeeming the name of our profession everywhere in public 
opinion from the popular aspersions sometimes heard,—a memorial 
spot to which lawyers in all countries can turn their thoughts and 
sometimes their steps. Shall not the Bar of the United States of 
America lead the way in having our country thus affirm its belief 
in the universal ideals of the lawyer? 

It occurred to the undersigned that the fairest way to make 
this contribution representative of our nation’s Bar is to offer the 
opportunity to every Bar Association to subseribe a small sum. 
There are 1,300 of them,—State, City and County. If a majority 
of these, large and small, give something, the necessary $1,000 can 
readily be raised.—(If more than $1,000 is raised, a finer window 
ean be had.) These are times of depression ; but it is in such times 
that we learn to reflect upon and to value our ideals. 

It is suggested that fair quotas would be as follows: 


State and Metropolitan Bar Associations........ $10.00-$25.00 each 
Medium-sized City and County Bar Associations........ $5.00 each 
Smaller-sized City and County Bar Associations........ $2.00 each 


Subscriptions should be made to the ‘‘St. Ives Memorial Trust 
Committee’’ on the enclosed blank. An accounting will be duly 
rendered when the memorial window is completed. 
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This cireular is addressed by courtesy of the American Bar 
Association Headquarters, Chicago. 

Will you bring this to the attention of your Association at 
an early moment, and make response to 


EUGENE E. BROSSARD, JAMES MAXWELL MURPHY, 
State House, 229 East Wisconsin Avenue, 
Madison, Wisconsin. Milwaukee, Wisconsin. 
CHARLES V. CLARK, WARREN OLNEY, JR., 
105 South LaSalle St., Balfour Building, 
Chicago, IIl. San Francisco, California. 
CHARLES I. DENECHAUD, Guy A. THOMPSON, 
2301 American Bank Bldg., 705 Olive Street, 
New Orleans, Louisiana. St. Louis, Missouri. 
WILLIAM D. GUTHRIE, JOHN H. WIGMORE, Chairman, 
36 West 44th Street, Northwestern University School 
New York, New York. of Law, 


357 East Chicago Ave., 
Chicago, Illinois. 


The St. Ives Memorial Trust Committee. 


P.S. The names of Bar Associations or individuals contribut- 
ing will be recorded on a panel alongside of the window. 


St. IvES MEMORIAL SUBSCRIPTION. 


On behalf of the Bar Association 
i, Ge Ne, SI. TI I onc lesisccctnccccnierisimnennticmeainaniiod dollars 
to the St. Ives Memorial Trust Committee for placing in the Cathedral 
of Tréguier, Brittany, a memorial window to St. Ives on behalf of the 
Bar of the United States of America, as proposed in the article in the 
December, 1932, “Journal of the American Bar Association.” 














( ) check enclosed ee ae RE UT a 
( ) payable May 1,1933 Official Position ..................... 
Address 


Town and State 





Subscribers should place a copy of this in the files of the Association. 


THE NEED OF RULES REGULATING PRACTICE ON 
REINSTATEMENT PETITIONS. 


The advisory opinion of the justices earlier* in the year has 
cleared up the previously existing doubts as to the powers and 
responsibilities relative to admission to the bar as between the court 
and the legislature. We call attention to a matter which has been 
a subject of serious discussion and comment at the bar for many 
years. 

Some of the reinstatements of disbarred lawyers during the 
past thirty years or more have astonished members of the bar and 


* Reprinted in MAssAcuusETTs Law QuarTERLy for May, 1932. 











80 


have been the subject of caustic comment on the standards of 
administration apparently applied by the courts, particularly in 
the Superior Court. We refer among others to the comments of 
former Attorney-General Swift and of the late Ezra R. Thayer, 
made at a bar meeting in Springfield in 1912 and quoted in the 
MassacHusetrs LAw QUARTERLY for May, 1932, pp. 37-39. 

The question has often been asked why applications for rein- 
statement should not be referred to the Board of Bar Examiners 
like other applications for admission. There is not an uncommon 
impression that Massachusetts courts treat their own disbarment 
orders with less seriousness than they would treat a disbarment in 
another state if the disbarred person applied for admission in Massa- 
chusetts. The whole subject is unregulated. It is not an uncommon 
practice for disbarred persons to collect signatures of members of 
the bar to a petition for their reinstatement to be submitted to the 
court. We are all familiar with the casual manner in which men 
sign petitions without any particular knowledge or sense of respon- 
sibility. We see no reason why a court should pay any special 
attention to such petitions except to see who has not signed them 
and to find out why not. Such petitions might even be discouraged 
by rule as unmaterial except under rare circumstances. 

No rules have ever been established by the court and no one 
seems to know whether or not the Superior Court would have juris- 
diction to reinstate a lawyer who had been disbarred by the 
Supreme Judicial Court, although it would seem a very strange 
proceeding. 

In view of the fact that recent developments have focused 
attention on the need of clearer regulations in disciplinary matters, 
we suggest that the court should consider the question of adopting 
rules for the government of the Supreme Judicial Court, the 
Superior Court and the bar in regard to reinstatement and specify 
the practice of notifying representatives of the bar associations and 
of appointing counsel, if necessary, to represent the court in the 
proceeding as is done in the case of the original disbarment pro- 
ceeding, for a petition for reinstatement seems to be nothing but an 
attempt to reopen the original proceeding. F. W. G. 


THE BAR GOES ON THE AIR. 


Fortunately the purveyors of toothpaste, various forms of 
cosmeties and other equally or more desirable forms of merchandise, 
are no longer to have a monopoly of the aerial education of the 
American people. The American Bar Association has announced 
a series of radio talks on Sunday nights, beginning on Lincoln’s 
Birthday, February twelfth. 

Mr. Dunbar F. Carpenter, the editor of the ‘‘Bar Bulletin’’ of 
the Boston Bar Association, speaks of this undertaking in the 
February number as follows: 
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‘‘Owing to the ethical restrictions against advertising, the 
lawyer has but little chance of making the public aware of the value 
of the work performed by the legal profession, while there is more 
than enough publicity of an unfavorable character. 

‘* Little is known to the public of the thousands of lawyers who 
labor conscientiously and ably, with an eye single to the best inter- 
ests of their clients. It is well that the lawyer, through the great 
American Bar Association, should seek to correct some of the cur- 
rent misconceptions about the legal profession. 

‘‘The Wisconsin Bar Association has for several years been 
addressing the citizens of that state over the radio. The response 
has been so favorable that the Association has felt it worth while 
to continue the program.’’ 

The Cleveland Bar Association is also taken to the air success- 
fully. (See ‘‘American Bar Association Journal’’ for February, 
p. 81.) F. W. G. 


MEXICAN OPPORTUNITIES FOR ‘‘DIVORCE’’? 

The Editor has received from a member of the Association the 
following letter with an interesting enclosure: 
Dear Sir: 

I enclose one on divoree from Yucatan, Mexico, which I as- 
sume is being sent to other attorneys. 

The speed advertised and the certainty of judgment without 
‘‘proofs of any nature’’ on so momentous a subject matter as di- 
vorce would appear to be sufficient to excite the risibilities of Will 
Rogers. 

Yours respectfully, 





DIVORCES 
IN FROM 
ONE TO FIFTEEN DAYS 

Why not make use of my services to get your divorce? 

For a reasonable cost and depending upon the grounds, you 
can obtain your divorcee here in one or fifteen days. 

The law makes no provision for residence prior to filing of the 
petition; all general known eauses or grounds are admitted; no 
proofs of any nature are required in connection therewith; in con- 
sent and non consent cases, neither party is required to appear per- 
sonally, the matters being handled by powers of attorney. 

For further information wire or write by air mail: 





ATTORNEY AND COUNSELOR AT LAW 


ADDRESS : 





Meripa, YUCATAN, MEXxIco 
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HOUSE 407, A BILL TO MODIFY THE RULE AGAINST 
PERPETUITIES. 


The following bill, which is copied verbatim from the English 
‘*Law of Property Act’’ of 1925, was introduced in 1932 on petition 
of Erland B. Cook. It was brought up again this year and is now 
pending before the Committee on Legal Affairs. 


House 407. 
AN Act T0 VALIDATE CERTAIN GIFTS VoID FOR REMOTENESS. 

SEcTION 1. Where in a will, settlement or other instrument 
the absolute vesting either of capital or income of property, or the 
ascertainment of a beneficiary or class of beneficiaries, is made to 
depend on the attainment by the beneficiary or members of the 
class of an age exceeding twenty-one years, and thereby the gift to 
that beneficiary or class or any member thereof, or any gift over, 
remainder, executory limitation, or trust arising on the total or 
partial failure of the original gift, is or but for this seetion would 
be, rendered void for remoteness, the will, settlement, or other 
instrument shall take effect for the purposes of such gift, gift over, 
remainder, executory limitation, or trust, as if the absolute vesting 
or ascertainment aforesaid had been made to depend on the bene- 
ficiary or member of the class attaining the age of twenty-one years, 
and that age shall be substituted for the age stated in the will, 
settlement, or other instrument. 


W. & C.’s Note to paragraph 1 of §163 of the English Act of which 
above Section is a copy. 


“‘This s. is new; it adopts the proposals of the Real 
Property Commissioners’ 3rd Report, p. 41. 

‘Income’: s. 205 (1) (xix); ‘property’: ib. (xx). 

Independently of this s., a limitation to an unborn bene- 
ficiary, or to a class of beneficiaries including any unborn 
children on attaining an age greater than twenty-one, is 
void for remoteness, unless the limitation is so restricted by 
the context that the vesting will necessarily take place within 
the authorized period: Leake v. Robinson, 1817, 2 Mer. 363; 
Iray, Perpetuities, 3rd ed., ch. x; Jarman, Wills, 6th ed., 
ch. xxxvii; Theobald, 7th ed., 606. 

The s. operates to vary the limitation by substituting 
the age twenty-one for the age stated; it not only validates 
the original gift, but will vary that gift so as to validate a 
gift over.’’ 
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Section 2. This section applies to any instrument executed 
after this act commences, and to any testamentary appointment 
(whether made in the exercise of a general or special power), 
devise or bequest contained in the will of a person dying after the 
commencement of this act whether the will is made before or after 
such commencement. 


W. & C.’s Note to paragraph 2 of §163 of the English Act of which 
above Section is a copy. 


‘‘The s. could not be made retrospective without affect- 
ing subsisting interests, but there is no objection to applying 
the principle to wills of testators who die after 1925 though 
made before 1926. 

‘Any instrument executed’ after 1925: this would in- 
clude an appointment made in exercise of a special power. 

This amendment of the law has become more urgent by 
reason of the abolition of legal contingent remainders: see 
note to s. 161 (1).”’ 


Secrion 3. This section applies without prejudice to any pro- 
vision whereby the absolute vesting or ascertainment is also made 
to depend on the marriage of any person, or any other event that 
may oceur before the age stated in the will, settlement or other 
instrument is attained. 


W. & C.’s Note to paragraph 3 of which the above Section is a copy. 


‘‘Thus, if the interest would vest before the donee at- 
tains the age of twenty-one years, the s. does not interfere 
with the earlier vesting.’’ 


Section 163 of the English Act, from which the foregoing bill 
is copied, appears in 1 Wolsternholme & Cherry’s ‘‘Conveyancing 
Statutes,’’ 11th Ed., pp. 415-416, and the notes to each of the three 
sections, which appear in that volume, are printed above. It 
appears from an article in 64 Solicitors Journal, p. 422, that simi- 
lar provisions were adopted by Section 11 of the Real Property 
Act of Victoria, in 1918, and by Section 36 of the Conveyancing 
Act of New South Wales, in 1919. As indicated by the note to 
Section 1 printed above, the English provision was adopted on 
recommendation of the Real Property Commissioners. 

The editor requests the serious consideration of this proposal by 
and suggestions or comments from members of the association, and 
particularly those who are actively engaged in the preparation or 
interpretation and application of wills and other instruments and, 
therefore. familiar with the rule involved. The proposed change 
would affect considerable amounts of proverty from time to time. 

As the bill is an exact copy of the English Act, the question 
seems one of policy rather than of draftsmanship. The English 
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Act was carefully and conservatively drawn by experienced prop- 
erty lawyers. If Massachusetts should adopt the proposal, there 
would be some advantage in adopting the exact language of the 
English Act on so technical a subject in order to bring into play, 
for the guidance of the bench and bar, the English decisions since 
1925, and thus avoid confusion. 

Chapter IV of Part 3 of the 24th Edition of Williams on ‘‘ Real 
Property’’ deals with the English law before and after 1925. 

As to the question of policy, for the purpose of provoking dis- 
cussion, we express our present hasty impression as favorable to 
the passage of the act for the reason that the failure of the gift 
over, under the present law, in almost every case must be the result 
of a technical mistake or oversight on the part of the lawyer who 
drew the will or advised the testator in regard to it, rather than 
any real intention of the testator, who, unless he is told by his 
lawyer, does not know any more about the rule against perpetuities 
than he does about Mr. Einstein’s theories of relativity. 

On the other hand, a hasty examination of the 3rd Edition of 
Gray’s ‘Rule Against Perpetuities,’’ Sections 398-b and 857, et seq., 
indicates that in 1915, when the third edition appeared, Mr. Gray 
would have had serious doubts as to the advisability of modifying 
the rule. At all events, he made emphatic comments on the opinion 
of Chief Justice Doe in Edgerly v. Barker, 66 N. H. 434, in which 
the New Hampshire Court without any statute reached the result 
of the English Act, now proposed by House 407. 

It is an interesting fact that a period of 93 vexrs elansed be- 
tween the time when this change was first suggested in 1832 bv 
the Real Property Commissioners and its final adoption in England 
in 1925. The 3rd report of the commissioners in 1832, p. 41, said: 


‘‘Sometimes a limitation is made to depend on the event 
of unborn persons attaining or not attaining some age greater 
than twenty-one. In such cases, the testator or settlor may 
be reasonably presumed to have been in ignorance of the rule, 
and may be well understood as meaning either the legal age 
of majority or the latest age upon which he could legally 
fix, not exceeding that specified. To give the reauired relief 
in such eases, we propose that the testator or settlor shall be 
deemed to intend the age of twenty-one.’’ 


The commissioners refer, on p. 40, to the opinion of Sir William 
Grant, M.R., in 1817, in Leake v. Robinson, 2 Merrivale, 363, at 
pp. 388-9, in which he visualized a testator’s state of mind. 

The substance of any suggestions or comments received by the 
editor will be transmitted to the Committee on Legal Affairs for 
their consideration in connection with the pending bill. 


F. W. GrRINNELL. 
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STANDARD OF PROOF IN PARKING CASES—A SUGGESTED 
REVISION OF A PROPOSED ACT. 


House Bill 367 was introduced, on petition of the Mayor of Boston, 
to amend G. L. c. 90 by adding after Section 12 a new Section 12-a, that 
in all proceedings for the violation of parking rules 


“Evidence that at the time of such violation the motor vehicle 
was registered in the name of the person so charged as owner shall 
be prima facie evidence that such person violated such ordinance, 
etc.” 


While the practical purpose of this proposal in the administration 
of the parking laws may be desirable, we do not think that such a 
statute should be passed in regard to a criminal proceeding, which is 
the present character of the proceedings for parking violations. The 
standard of proof in criminal proceedings is “proof beyond a reasonable 
doubt,” and this standard should remain when a man is branded with a 
criminal record. 

If the rule of proof is to be modified, as suggested in House 367, we 
believe the practice of prosecuting these cases should be changed to a 
civil proceeding such as has been provided for a century or more under 
section 1 of capter 280 and that the modification of the rule should be 
avplied to such civil proceedings and not to any criminal proceedings. 
This would relieve citizens of the criminal record and at the same time 
provide a simple method of administering the parking rules. The stand- 
ard of proof in a civil proceeding is not “beyond a reasonable doubt,” 
but is by “a preponderance of the evidence.” 

G. L. c. 262, s. 4, provides that no entry fee shall be paid in civil 
actions brought by the commonwealth. We see no reason why such a 
civil action for a penalty can not be heard and disposed of as it now is 
in the criminal sessions of the court if that is more convenient for the 
courts. Any rules of practice needed to make it convenient could be 
readily prepared by the courts themselves as has been provided for in 
other statutes. 

We think, perhaps, one reason why the civil suit has not been used as 
provided in Chapter 280. section 1, is that while the penalties provided 
for violation of city or town ordinances not in excess of $20. are within 
the first line of Section 1 of Chanter 280, the statute authorizing town 
ordinances (G. I.. c. 40, s. 21, applicable to cities by Chapter 39, Section 
1) states that these penalties “may be recovered by indictment or on 
complaint before a district court . . . and shall inure to the town or to 
such uses as it may direct.” There may be doubts in view of this 
language whether the broader language of Chapter 280, section 1, applies 
to these city or town ordinances. These doubts may be readily removed 
by inserting the words “or by an action of tort in the name of the 
commonwealth” after the word “complaint” in the seventh line of Section 
21 of Chapter 240. 

We submit the following as a basis for discussion: 


TENTATIVE REVISED DRAFT OF HOUSE 367. 


AN ACT providing that Persons in Whose Names Motor Vehicles 
are Registered shall in Certain Cases be Liable if Such Vehicles are 
Parked in Violation of Ordinances, By-laws, Regulations or Rules per- 
taining thereto. 

Section 1. Section 21 of Chapter forty of the General Laws is 
hereby amended by inserting after the word “complaint” in the seventh 


line thereof the words “or by an action of tort in the name of the 
commonwealth.” 
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Section 2 said chapter is further amended by inserting after said 
Section 21 the following new section: Section 21A. In all actions of 
tort under the preceding section wherein a person is charged with the 
violation of any provision of an ordinance, by-law, regulation or rule, 
regulating the standing, stopping, or parking of motor vehicles upon 
any street, way, highway, road or parkway, evidence that at the time of 
such violation the motor vehicle was registered in the name of the person 
so charged as owner, shall be prima facie evidence that such person 
violated such ordinance, by-law, regulation or rule. 

Section 3. The justices or a majority of them of all the district 
courts except the Municipal Court of the City of Boston shall make such 
uniform rules applicable to said courts and to trial justices and the jus- 
tices of the Municipal Court of the City of Boston or.a majority of them 
shall make such rules applicable to that Court as may be needed for the 
convenient administration of the jurisdiction of civil actions hereunder 
and providing a simple form of process therefor. Process in such actions 
may be served by any person qualified to serve civil or criminal process. 

Section 4. This act shall take effect upon its passage as to the mak- 
ing of rules and on the day of 1933 as to the remainder. 


NOTES. 


1. The above amendment to G. L. c. 40 would automatically apply 
to cities by G. Be: c. 39, s. 1. 

2. G. L. ¢c. 262, s. 4 now provides that no entry fee would be needed 
in such civil oan. 

3. The provision as to service of process may be already covered by 
existing law and may therefor be unnecessary. 

4. As to the nature of such civil suits under G. L. c 280, s. 1, see 
Bryant v. Rich’s Grill, 216 Mass. 344 at p. 349 and Smith v. Look, 108 
Mass. 139. We suggest that a section similar to the above proposed s. 
21A micht well be inserted also as a new s. 1A of Chapter 280 but if 
it is thought best to try the experiment first in parking cases it can be 
done under the draft above. 

F. W. G 


THE EDUCATION OF JEREMY BENTHAM. BY CHARLES 
WARREN EVERETT. NEW YORK: COLUMBIA UNI- 
VERSITY PRESS, 1931. Pp. xxii, 216. 

(From Illinois Law Review for January, 1933.) 


This interesting and scholarly little book about the youth of 
Bentham was written, so its author avows, to vindicate and not to 
debunk. To his own disciples, none of whom knew him before the 
age of sixty, Bentham did not appear quite human. ‘‘He was ‘the 
hermit of Queen Square Place,’ of whom strange things were re- 
ported.’’ Even John Stuart Mill said of his great master that ‘‘in 
many of the most natural and strongest feelings of human nature 
he had no sympathy.’’ All were too ready to assume that ‘‘the 
repetitiousness, vanity, and pettiness of old age were representative 
of his whole life.’’ These notions were, Mr. ag sets out to 
show, profoundly mistaken. His object is, further, by delving into 
the ‘‘ forces operating on the mind and personality of Bentham dur- 
ing his early years, to indicate that complex relationship between 
society and the individual which we eall edueation.”’ 

There is to begin with a chapter on the Perfect Pupil. Jere- 
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miah Bentham was determined that his son should have the training 
both technical and social which would enable him to acquire money 
and power. To the father, a prosperous attorney, law appeared to 
afford the greatest opportunity. Jeremy’s education began while 
he was still in the eradle. His precocity was remarkable. He stole 
away from company before he had shed his petticoats to read by 
lighted candles Rapin’s History of England. He wrote Latin at 
five. He was an excellent musician at seven. At the latter age he 
was sent away to Westminster School. There he mingled with the 
noble and gained fame for his brilliance. <A ‘‘little philosopher’’ 
he was ealled. Soon his amazing intellectual curiosity began to 
make itself felt. He had his drawing master fired because he could 
not tell him why things ought to be done in the prescribed way. 
He lost faith in books of history because they did not agree in re- 
lating the same events. In the autobiography of Teresa Constantia 
Phillips he first met law and ‘‘the Daemon of Chicane in all his 
hideousness.’” He vowed war. Such are some of the high spots in 
a chapter of interesting details. 

Later chapters are: ‘‘Queen’s College,’’ ‘‘Law and Science,’’ 
‘‘Law, Chemistry, and Edueation,’’ ‘‘ Foolish Sensibilities,’’? ‘‘A 
Man of the World,’’ ‘‘A Better Footing,’’ ‘‘The Age of Cath- 
erine,’’ and ‘‘Morals and Legislation.’’ Through all these pages 
Mr. Everett makes the great legal philosopher appear as a figure 
very human, if not almost romantic. But one does not feel that 
there has been any ‘‘romanecing’’ of materials. Bentham was all 
too human. He quarreled bitterly with his father and his friend 
Lind. He entertained, most enthusiastically, hallucinations of love 
about a pretty pauper. He worshipped at the shrine of ladies of 
high degree. Women of easy virtue were numbered among his ac- 
quaintances. His deep affection for his brother, Samuel, was re- 
vealed in many expressive letters. Mr. Everett’s portrait is, in 
short, most convincing. 

Of particular interest to legal scholars may be Bentham’s atti- 
tude toward his own genius. ‘‘Have I,’’ he asked himself, ‘‘a 
genius for anything?’’ ‘‘What can I produce?’’ ‘‘ What of all 
earthly pursuits is the most important?’’—from Helvetius he took 
the answer: ‘‘Legislation.’’ ‘‘And have I indeed a genius for 
legislation? I gave myself the answer, fearfully and tremblingly— 
Yes!’’ He had the scholar’s itch about as badly as any man has 
ever had it. Witness the declaration of independence he addressed 
to his father: ‘‘With me it is a matter of necessity—I cannot rest 
till I feel myself everywhere at the bottom—I cannot go on with 
what is before me, while I have anything behind me unexplored—I 
feel myself to have acquired to a considerable degree that pleasing 
and uncommunicable sensation. . . . Forgive me, Sir, if I declare 
simply, and once for all, that till this great business is disposed of 
I feel myself unable to think of any other.’’ Then, too, how remi- 
niscent of modern struggles about science and law is his modest as- 
piration to become the Newton of moral science. At the age of 
thirty he wrote that his every work had been and would be ‘‘an 
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attempt to extend the experimental method of reasoning from the 
physical branch to the moral.’’ 

Mr. Everett has done his work well. Legal scholars have been 
in debt to him sinee 1928 for a first edition of Bentham’s ‘‘Com- 
ment on the Commentaries.’’ That debt is now increased. ‘‘The 
Edueation of Jeremy Bentham’’ must take a place on that small 
shelf of good legal biography. 

University of Illinois. Myres 8. McDoueat., 


BOSTON COLLEGE LAW SCH®@OL APPROVED BY 
AMERICAN BAR ASSOCIATION. 


The approval of the Boston College Law School as a ‘* Class A’”’ 
school has recently been received by Dean Dennis A. Dooley from 
the Council on Legal Education of the American Bar Association 
upon the recommendation of Will Shafroth of Denver, Adviser for 
this section, who made two visits to the Boston College Law School 
during the past year. 

The school is thus added to the eighty-one law schools through- 
out the country on the approved list. An approved school must 
comply with the standards of the American Bar Association in 
every particular, including school equipment, requirements for ad- 
mission, and course of study. Of the other New England law 
schools, only Harvard, Yale and Boston University have received 
this approval and in securing this recognition at this time, the law 
school of Boston College establishes a record by the fact that it is 
the first school in the country to be thus rated within three years 
of the admission of its first students. 

‘*F'rom the time of the organization of the Boston College Law 
School in 1929 by Reverend James H. Dolan, 8S. J., then president 
of Boston College,’’ says Dean Dooley, ‘‘it has rigorously enforced 
the educational requirements of the bar association. Persons ad- 
mitted as regular students, in either the day or the evening di- 
visions, are required to have completed at least one-half the col- 
lege course. This rule conforms with the highest standards for ad- 
mission to the bar of any state in the Union and Boston College 
Law School graduates thus become eligible for bar examinations in 
such states as New York, Rhode Island and Connecticut where only 
graduates of approved schools are recognized. Out of 230 students 
now enrolled in the law school, 163 are college graduates from 28 
universities and colleges. Heretofore it has been impossible for the 
college man who was obliged to work during the day to study law 
in any New England school at night and at the same time meet the 
requirements of at least twenty states in the Union. 

‘*Reverend Louis J. Gallagher, S. J., who succeeded Father 
Dolan as president of Boston College, has shown a distinct interest 
in the law school as the newest department of the college and at 
his direction during the past year the law school library has been 
greatly enlarged. It now contains over eight thousand volumes and 
new material is being added every day.’’ 
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EXTRACTS FROM THE REPORT OF THE 
JOINT SPECIAL COMMITTEE ON PUBLIC 
EXPENDITURES. 


(House, No, 1250, rrLep iv DeceMBER, 1932.) 


Senate Members. — Samvuet H. Wraae of Needham, Chairman. 
CHARLES A. STEVENS of Lowell. James E. WARREN of Lawrence. 


House Members. — Joun V. Manoney of Boston, Vice-Chairman. 
Wiiu1am B. Baker of Newton. Grorce P. ANDERSON of Boston. 
Frank O. Scott of West Springfield. ArcurpaLp M. EstaBrook of 
Haverhill. L. Buaine Lipsey of Milford. James H. O’Dsa of North- 
ampton. JoHN P. Lyons of Brockton. RicHarp D. Grant of Boston, 
Secretary. 


EXTRACTS FROM Part lI. 
(By a Majority of the Committee.) 


At the outset of its investigation, the Committee was 
confronted with the realization that the Commonwealth 
and its political subdivisions are facing, in 1933, the most 
trying financial situation in their history. Warned by 
Commissioner Long of the Department of Corporations 
and Taxation that there would be a revenue deficit of 
approximately $50,000,000 next year, with little hope 
that 1934 would be any better, it set to work to find 
means by which State, county and municipal expendi- 
tures might be brought down to the level of estimated 
income. It is fully cognizant of the fact that many in 
the employment of the State and its counties perform 
service far in excess of value received. The Committee 
knows, also, that when a general salary reduction be- 
comes necessary there are bound to be some inequalities. 

But it is firmly convinced that any substantial reduc- 
tion in the cost of administration must include a uniform 
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reduction in the items of state and county salaries. It is 
of the opinion, however, that no such contemplated low- 
ering of the wage level should be adopted unless it applies 
to every employee, regardless of his station. 

Accordingly, it reeommends that those salaries of state 
and county employees which are regulated by statute, 
including the judicial, legislative, executive and adminis- 
trative, whether appointive or elective, be reduced 6 per 
cent in the cases of those who receive salaries up to $5,250, 
and by 8 per cent in the cases of those paid an annual 
salary greater than that amount. ' 


EXTRACT FROM PartTilIIl. 


DIVISION OF PSYCHIATRY. 


Since 1924, approximately $60,000 a year has been 
appropriated for the work of the Division of Psychiatry 
in the State Department of Mental Diseases. The work 
of this Division has been chiefly to examine prisoners in 
jails and houses of correction, most of whom are serving 
short terms. 

The legislation was originally passed because of the 
belief that a large number of those incarcerated in these 
institutions were mentally deranged. Experience has 
demonstrated that the percentage of those so afflicted is 
exceedingly small. A voluminous system of records has 
been compiled but is seldom used. 

The number of persons admitted to jails and houses 
of correction in the Commonwealth has been approxi- 
mately 8,000 a year. It has been impossible for the 
Division to examine more than 1,000 a year. Exclusive 
of the statute relating to the work of this Division, the 
law provides for examination of accused persons before 
trial if the presiding justice believes such examination 
warranted. 





1 Representative Mahoney dissents as to all salary reductions. Representative Ander- 
son dissents as to reductions of salaries of $2,000 or less and advises greater reductions for 
those who receive $5,250 or more. Representative Baker recommends reductions of 
9 per cent for statutory salaries below and 12 per cent for those above $5,250 














It is 
low- 
yplies 


state 
itute, 
ninis- 
6 per 
9,250, 
nnual 


been 
hiatry 
work 
ers in 
arving 


of the 
these 
e has 
‘ted is 
ds has 


houses 
yproxi- 
or the 
elusive 
m, the 
before 
ination 





ive Ander- 
uctions for 
luctions of 





91 


We recommend that the law requiring psychiatric ex- 
aminations of prisoners be repealed and that the division 
for the examination of prisoners be abolished. ! 


ParT III. 


Tue Cost or LEGISLATION. 


The General Court of Massachusetts is distinctive 
among state legislative bodies in several ways. Its mem- 
bers are elected to serve two years and sit annually. 
Every citizen has the right to petition for legislation, and 
his proposal, in the form of a bill or resolve, is given a 
public hearing before a committee and reported back to 
the House and Senate for disposition. This procedure 
manifestly is more involved and protracted than those 
of other state Legislatures. 

Under prevailing legislative rules in our Common- 
wealth, bills cannot be pigeonholed, as is done by com- 
mittees of the Congress and in legislative bodies of most 
other States. In Massachusetts, bills and resolves must 
receive the same consideration as that accorded a mes- 
sage from the Governor, or to the report of a duly author- 
ized investigating body, created by the General Court 
itself. 

Our legislative procedure, while guaranteeing demo- 
cratic representation, has been criticised on the score 
that it is more expensive than the methods employed 
elsewhere. In many States the adoption of a more ab- 
breviated legislative procedure makes it possible to limit 
regular sittings of the law-making body to once in two 
years. 

In this Commonwealth the item of printing proposed 
legislation involves a tremendous cost to the govern- 

1 In view of the constant advance in the study of psychiatry, its growing importance 
in the administration of the criminal law and penology, and the fact that Massachusetts 
has been a leader in the practical use of psychiatric studies, we are inclined to believe 
that in the long run Massachusetts will need a psychiatric division in the interest of eco- 
nomical and better administration, and that any interruption of its work under present 
financial stress should be considered a temporary suspension and not a permanent aboli- 


tion. The article by Mr. Rollins in this number, page 60, may well be read in this con- 
nection. — Editor. 
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ment. Many measures are introduced without expecta- 
tion that they will meet with approval. Many are in- 
troduced year after year, by the same people, some of 
whom do not even appear to support them. Other 
measures are reintroduced after the Supreme Judicial 
Court has declared their provisions unconstitutional. 

The Committee believes that if a bill or resolve, intro- 
duced each time in substantially the same form, or pre- 
senting the same subject matter, is rejected for three 
consecutive years, it should be denied admittance during 
the three years next succeeding, except by consent of the 
committees on rules of the two branches. Under present 
conditions, some curtailment is accomplished by refer- 
ring certain measures to the next session, but there is no 
saving in the cost of printing and much legislative time 
is taken up to no useful purpose. 


BIENNIAL SESSIONS. 


The Committee has carefully considered the question 
whether the General Court should continue to meet an- 
nually, or whether it should meet biennially, in the knowl- 
edge that a substantial economy might be effected by 
limiting its sittings to one in every two years. The 
appropriation for the Legislative Department of the 
Commonwealth was $869,690 in 1932. Not all of this 
sum could be saved by the adoption of biennial sessions, 
but the greater part of this appropriation would not be 
necessary. 

It is the opinion of many, however, that governmental 
and industrial problems in Massachusetts are too press 
ing to await consideration during so long an intervening 
period. The question of biennial sessions has often been 
considered, both by the General Court and in Constitu- 
tional Convention, and the plan invariably has been 
rejected. 

It is claimed, in addition, that the abandonment oi 
annual sessions would tend to build up bureaucratic con- 
ditions that eventually might more than counterbalance, 
through increased operating costs, including those for 
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necessary special sessions, the saving that would result 
from biennial sittings. 

In its earlier days, the General Court met even more 
frequently than once a year, usually four times. Article 
XXI of the Constitution of the Commonwealth states: 


The legislature ought frequently to assemble for the redress of 
grievances, for correcting, strengthening and confirming the laws, 
and for making new laws, as the common good may require. 


Under the present complex structure of society, such 
an immediately responsive arrangement clearly is not 
feasible. 

Massachusetts is one of five States in which the Legis- 
lature meets every year. The others are New York, 
New Jersey, Rhode Island and South Carolina. The 
Legislatures of the other forty-three States meet bi- 
ennially, except that of Alabama, which sits but once 
in every four years. The Congress of the United States 
meets annually and often finds it necessary to hold extra 
sessions to cope with emergencies, as do many States 
which regularly have biennial sessions. Their experience 
has demonstrated that such extra sessions are more ex- 
pensive, day for day, than the longer, regular sessions. 

If biennial sessions should be adopted in this Com- 
monwealth, it would be necessary to make permanent 
provision for the regulation of borrowings outside the 
debt limit by cities and towns during recess. Other 
functions now exercised by the General Court would 
have to be delegated to departments already in existence 
and others created for specific purposes that are unneces- 
sary with annual sittings. 

The Committee believes, however, that the question 
of holding biennial sessions should be studied with a 
view to estimating the direct and indirect consequences 
of such a change. Under the Constitution of the Com- 
monwealth, several years must elapse before it can be 
put into effect. A constitutional amendment must first 
be passed by two succeeding Legislatures and then sub- 
mitted by referendum to the voters for approval at the 
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next state election. If the action is based on an initiative 
petition, it must similarly be placed before two succeed- 
ing Legislatures, and receive the affirmative action of 
one-fourth of the members in each case. 

In either event, it would not be possible for such a 
change to become effective before 1938, even if pro- 
ceedings were begun in 1933. 

It should also be borne in mind that, in the event of 
the adoption of biennial sessions, there would be many 
matters upon which the General Court should be informed 
that would entail special investigations by recess com- 
missions, or by committees of members, specifically 
designated for the purpose. Even under present condi- 
tions, it is often necessary to create a large number of 
such bodies. 

Until recent years it was the custom to pay members 
for such service. They now serve without any compensa- 
tion. It is inevitable, that with the increased number of 
such investigating boards required under biennial sessions, 
and the fact that they would have to sit during the years 
in which there were no regular sessions of the Legislature, 
few could give their time without compensation. And 
if compensation were given, it would mean a large addi- 
tional expense that does not exist today. 

In view of the foregoing facts, the committee recom- 
mends that a special unpaid commission, consisting of 
three members of the Senate, eight members of the House 
of Representatives, and four private citizens, to be 
designated by His Excellency the Governor, be created 
to make an investigation of the situation with respect 
to the proposed substitution of biennial sessions in place 
of the present annual sessions, and report its reeommen- 
dations and findings to the General Court in 1934. (See 
Appendix W.) 

JuDICIAL Costs. 


Congestion of our Massachusetts courts, particularly 
in civil actions, has added greatly, in recent years, to the 
cost of their administration. This condition has become 
grave, not only from the standpoint of expense, but be- 
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cause it constitutes practically a denial of justice to liti- 
gants, by indefinitely postponing their opportunity to 
be heard. 

It now takes three and one-half years to obtain a jury 
trial of a civil case in Suffolk County. Since 1929 the 
average time elapsing between service of a writ and trial 
of the case for which it is issued has increased by fourteen 
and one-half months. In Norfolk County the delay is 
the same as in Suffolk; in Bristol there is a waiting 
period of more than four years; in Worcester the parties 
must wait nearly two years; and in Middlesex, more 
than a year and a half. 

There is material for reflection in the fact that, by 
the end of the present year, the reported decisions of 
our Supreme Judicial Court will have reached the amaz- 
ing total of two hundred and seventy-eight volumes, 
more than one hundred of which have come into being 
since 1900. 

It has been too commonly assumed that, because our 
law provides opportunity at a minimum of expense for 
the redress of grievances, such guarantees imply that 
the exercise of such right shall be without regard for the 
burden it imposes on the community. Our system is 
exactly the reverse of that which obtains in the English 
courts, where pursuit of the theory that justice should be 
self-supporting has defeated the purpose for which it was 
intended, by denying its functions to all but those well 
able to pay. But the very cheapness of the judicial 
function here is fast bringing us to the point where in- 
ability to try the issue within a reasonable length of 
time will constitute a bar to rich and poor alike. 

The suggestion has been made that the way to care 
for this disproportionate increase in the volume of judi- 
cial business is to appoint more justices and otherwise 
enlarge the facilities of the courts. This is not the proper 
way to approach the problem, for it would result only in 
the encouragement of still more litigants to go into the 
courts for expensive trials. 

The most expensive court in the Commonwealth is 
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the Superior Court, where the cost of jury trials aver- 
ages between $400 and $500 a day. Trials before jus- 
tices, without jury, range in cost between $200 and $300 
a day. And in a great number of cases the amount of 
damages involved does not approach the actual cost of 
operating the court. All too frequently cases are entered 
for trial when there is no intention on the part of the 
litigant initiating the action of going through on the 
motion. The only object is to discourage the respondent, 
who, faced with the possibility that by the time the 
case is reached his witnesses may not be available and 
other circumstances may be altered, is often induced to 
settie. ' 

There is no reason why a large number of cases now 
entered in the Superior Court should not be heard in the 
district courts, particularly the thousands that involve 
trivial damages. The district courts, formerly limited to 
substantially police functions, now have concurrent ju- 
risdiction with the Superior Court in civil cases. They 
may hear and pass upon actions involving an unlimited 
ad damnum. 

The Committee believes that more extended use 
should be made of the district courts, and is of the opin- 
ion that those electing to enter the higher court, as well 
as litigants who resort to the probate courts of the Com- 
monwealth, should be required to make a larger pro- 
portionate contribution to the cost of their operation. 


SuPERIOR Court Entry FEE. 

Despite the fact that the cost to the Commonwealth 
and the counties for the support of the Superior Court 
has increased several times over in the past fifty years, 
the entry fee for civil cases has remained at $3. In the 
meantime the entry fee in the United States district 
courts has been raised to $15. 

At various times in the past there have been proposals 
to raise this fee, but each time the recommendation has 
been unfruitful. During the past year, however, there 
has been an unmistakable leaning on the part of mem- 
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bers of the bench and bar toward the theory that it 
should be materially increased. . 

If the present fee of $3 is increased to $10, and the 
present volume of business continues, there will result 
an increase in revenue of $277,000. 

The Committee is of the opinion, however, that the 
saving to the Commonwealth and its counties would be 
many times greater as a result of the trial in the district 
courts of a substantial amount of present Superior Court 
litigation that is of so trivial a nature that it never 
should be entered in the Superior Court. A study has 
disclosed that a very large percentage of the verdicts 
now rendered in the higher court are for sums of less 
than $500, and in most eases the verdict is less than 
the cost of the trial. 

The Committee recommends that the entry fee for 
civil cases in the Superior Court be increased from $3 
to $10. (See Appendix X.) 


ESTABLISHMENT OF A JuRY FER. 


The Committee believes in the constitutional right of 
every man or woman to a jury trial, but it realizes that 
the indiscriminate use of this institution has been one of 
the chief causes of delay and increased expense in our 
judicial system. Jury trials are by far the most expen- 
sive of any conducted in our courts. When a jury is 
empanelled, an immediate outlay of $180 is required 
for thirty veniremen. Then the sum of $72 a day must 
be paid to each panel of twelve selected to sit, in addi- 
tion to the expense of their meals, court officers and 
other incidental costs. 

More than twenty States of the Union have established 
fees in cases in which a jury trial is demanded, ranging 
from $2 in Oregon and Minnesota to California’s $40 
for the first day, and $24 for each day thereafter, and 
the $60 fee charged in some cases in Colorado. 

We recognize the fact that a proposal to institute jury 
fees in Massachusetts may be criticised on the score that 
it tends to increase the cost of litigation to the parties 
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at issue, but we also recognize that the interests of tax- 
payers and other litigants are being injured by the in- 
creasing complications caused by the presence on the 
Superior Court dockets of so many cases that belong in 
the district courts. And we do not believe that the 
requirement of such a fee will defeat the ends of justice 
in any really worthy case. 

The Committee accordingly recommends that a jury 
fee of $15 be established in the Superior Court of the 
Commonwealth, assessable against any party claiming a 





trial by jury. 


(See Appendix X.) 


Table of Entry and Jury Fees in the Various States. 


{From the fifth report of the Rhode Island Judicial Council.] 








STATE. 


Alabama 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
Florida 
Georgia 
Idaho 
Illinois 
Indiana 
Iowa 
Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 


Massachusetts 


Michigan 
Minnesota 
Mississippi 


Missouri . 


* Montana . 


Entry Fees. 


None 
Plaintiff, $10; defend- 
ant, $5 
Supreme Court, $11.50 
$5 to $10.00 
$3 to $12.50 
$1 to $7.00 
$2 to $25.00 
$5 to $12.00 
$3.00 
$5.00 
Plaintiff, $15; defend- 


ant, $5 


$1.50 


$5.50 
$0.50 
None 
District court, $1; Su- 
perior and Supreme, 
$3 to $5 
$3.00 
$2 to $3.00 
$0.25 to $1.50 
$3 to $25.00 
$2.50 to $5.00 


Jury Fees 


None 


Jurors’ fees attached as 


costs 


$3.00 
$40 first day, $24 each 

day thereafter 

$5 to $60.00 
$10.00 
None 
None 

$8 per day 
$4.00 

$8 per day 
$4.00 
$12.00 
None 


None 


$3.00 
No fee for jury of 6, 
$2 for 12 


$12.00 


None 
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Table of Entry and Jury Fees in the Various States — Concluded. 








Entry Fees. Jury Fees. 
Nebraska $2.50 to $25.00 $5.00 
Nevada $1.00 $36 per day 
New Hampshire $1.20 None 
New Jersey $1 to $4.00 $4 to $11.75 
New Mexico $5 to $7.50 $36 per day 
New York $1.50 to 20.00 $6 to $12.00 
North Carolina $12.00 - 
North Dakota $5.00 None 
Ohio Supreme Court, $20 None 
Oklahoma $5 to $25.00 Jurors’ fees attached as 
Oregon $5 to $10.00 — $2.00 
Pennsylvania . - $4.00 
Rhode Island . District court, $1; Su- None 

perior and Supreme, 
none 

South Carolina None None 
South Dakota - None 
Tennessee None - 
Texas - $3 to $5.00 
Utah $12 to $14.50 $5.00 
Vermont . $1 to $5.00 $4.00 
Virginia . - None 
Washington $5.00 $12.00 
West Virginia . - - 
Wisconsin $1 to $3.00 None 
Wyoming $1 to $5.00 $12.00 





PROBATE CourRT FEEs. 


Under the present arrangement, fees received by the 
probate courts of the Commonwealth amount to only 
one-third of the cost of their maintenance. The Com- 
mittee sees no reason why a court which deals almost 
exclusively with the ownership and transfer of property 
should not be self-supporting. To bring this about, 
however, would involve a radical revision of the fees 
now charged. We recommend increases in fees which 
will greatly reduce the amount which is now required for 
their upkeep. These recommendations are as follows: 


1 
S 
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1. That the entry fee in the probate courts for a libel 
for divorce, or for affirming or annulling a marriage, and 
for entry of a petition for appointment of a trustee, be 
increased from $5 to $10. 

2. That the entry fee for a petition for partition, or a 
petition for a change of name, be raised from $3 to $10. 

3. That the entry fee for probate of a will, for admin- 
istration of the estate of a person deceased intestate, 
and for the entry of a petition for the appointment of a 
special administrator, conservator, receiver of the estate 
of an absentee, or of a guardian, except where the peti- 
tioner certifies that the ward’s estate does not exceed 
$100, or for deposit of a will, be increased from $3 to $5. 

4. That the charge for each certificate issued by the 
register of probate for the recording of each instrument 
not required by law to be recorded, or for each attesta- 
tion by the register of copies of instruments or papers 
furnished to the registry for attestation, be increased 
from 50 cents to $1. 

5. That the sum of 50 cents for each page be charged 
for copies of records or other papers in the charge of the 
register of probate. 

6. That a charge of $1 for each clerk required be 
made for clerical services for comparing copy, when no 
other charge is otherwise provided by law. (See Ap- 
pendix Y.) 


JUDICIAL ARBITRATION OF AUTOMOBILE CASES. 


The introduction into the courts of a large number of 
legal actions arising from the operation of the Compul- 
sory Motor Vehicle Liability Insurance law has resulted 
in much additional delay in the administration of justice. 

There are many persons injured on the highways who 
have no desire to go to court, or to become involved in 
prolonged litigation, who would welcome the institution 
of a fair tribunal before which they might present their 
claims and be assured of speedy disposition. The pres- 
ent method of settling claims is not altogether satisfac- 
tory. Agreement is reached by a bartering process in 
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which inequalities frequently result. Some claimants ob- 
tain more satisfactory and substantial settlements than 
others because they are better acquainted with their 
rights or can afford to wait indefinitely for trial. 

If such claims could be presented before a judge in an 
informal way, with the parties agreeing to accept his 
finding as absolute, the committee believes a very large 
diversion of the minor cases now clogging the court 
dockets would result. Various state boards have been 
set up for arbitration of business disputes and have func- 
tioned exceedingly well as a whole. 

Feeling that the establishment of a judicial tribunal for 
the arbitration of motor accident cases would be greatly 
superior to the ordinary method of bringing suit at great 
expense to the litigants and to the people of the Com- 
monwealth, the Committee recommends that such a sys- 
tem of arbitration be established. We propose that cases, 
in which the parties are agreeable, be tried without jury 
and without appeal on questions of fact. Appeals on 
questions of law would be taken only when requested by 
both parties or when reserved by the judge for the action 
of an appellate tribunal. 

Such trials would be inexpensive. There would be no 
necessity for writ service, inasmuch as both parties could 
be notified of the date and place of the hearing by regis- 
tered mail, as in the Small Claims, Probate and Land 
Courts. The expense, aside from the cost of such noti- 
fication, would be confined to an entry fee of $1, paid by 
the party initiating the action. (See Appendix Z.) 


FEES TO JURORS. 


Prior to 1924 the fees paid to those serving on juries 
were $5 to those empanelled to try cases of murder in 
the first degree, and $4 to all other traverse and grand 
jurors, for each day of service. It has since been estab- 
lished at $7 a day for murder juries and $6 for the others. 

The Committee believes that a reduction in these fees 
is consistent with its recommendation for a general re- 
duction in the salaries of state and county employees, 
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and therefore submits a bill under which the fees to 
traverse jurors empanelled to try first-degree murder 
cases would be reduced to $6, and those to all other trav- 
erse jurors and grand jurors, to $5. (See Appendix 
AA.) 

County Printina Forms. 

The Committee believes that steps should be taken by 
the county personnel board, working in conjunction with 
the various county and court officials, to effect a stand- 
ardization of county forms and of all printing required 
by the courts. At the present time, the forms used are 
almost as numerous as the courts themselves. An exam- 
ination has disclosed that on one type of form, five 
different courts paid $7.75, $9.75, $10.00, $12.00 and 
$13.75 per thousand sheets. The contrast is more effec- 
tive when it is considered that the three lowest prices 
were paid for orders of only 1,000 sheets each. 

If all forms were standardized and purchased on a 
single contract for the entire Commonwealth, real econ- 
omy would result. Undoubtedly such a plan will meet 
with the opposition of local printers and some county 
authorities, but the Committee believes it should be put 
into effect as soon as time will permit. (See Appendix 
BB.) 


REORGANIZATION OF District CouRTs. 


There are seventy-two district courts in the Common- 
wealth at the present time. These vary greatly in size 
and importance. During the last reported year four of 
them had more than 4,000 civil writs entered in each 
instance. On the other hand, in each of 11 others there 
were less than 100 such entries. The variation in the 
amounts of criminal business transacted is similar. 

Most of the district courts were originally established 
in their present locations by historic accident or local 
political considerations. Before the advent of the auto- 
mobile it was necessary to have more local courts because 
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of the length of time needed for transportation. This 
has brought about a situation in which, under modern 
conditions, there is no justification for many of these 
courts, some of which are within less than thirty min- 
utes’ motoring distance of each other. 

The county commissioners of practically every county 
are much disturbed over the problems of proper main- 
tenance and housing of the district courts, and are sym- 
pathetic to the idea that by a reduction in the number 
of these courts, much unnecessary expense would be 
eliminated and court business greatly expedited. 

There is also serious question whether actual need ex- 
ists for the support of more than one registry of deeds 
in each county. 

As this matter is so large and full of complications, it 
is essential that it be carefully studied before any changes 
in the present set-up are contemplated. It is possible 
that, in addition to a reorganization of the district courts, 
a central authority may be devised to encompass the 
difficulty which now exists due to the lack of such con- 
trol, except in the advisory capacity of the administra- 
tive committee of the district courts. 


GRAND JURY. 


The abolition of the grand jury, owing to its expense, 
the necessity of calling witnesses to a series of hearings, 
and the fact that in many instances time does not allow 
adequate investigations to be held, is a problem of im- 
portance. It has been given the support of the Wicker- 
sham Commission, the American Law Institute, the New 
York Crime Commission, and the Commissioner of Cor- 
rection of Massachusetts. However, no conclusion should 
be reached on a question which involves such a change 
in the administration of justice without a thorough and 
complete examination. 

A large saving could be realized if the grand jury 
should be abolished. The Committee recommends, 
therefore, that a further study be made during the com- 
ing year. 
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APPENDIX Z. 


An Act providing for the Judicial Arbitration of Motor 
Vehicle Cases. ! 


_— 


Chapter two hundred and eighteen of the General 
2 Laws is hereby amended by inserting after section 


3 nineteen the following new section: 


4 Section 19A. District courts shall have original 
5 jurisdiction to arbitrate claims arising out of motor 


6 vehicle accidents which are referred to them by agree- 
7 ment of parties who wish to secure a prompt, informal 


S hearing and award without technical rules. Procedure 


9 for securing such arbitration shall be as follows. The 


10 following form of agreement shall be sufficient to bring 
11 the claim within the jurisdiction herein provided for: 


12 A.B. of , Claiming damages for personal 
13 injury or injury to property arising out of an automo- 


i 


14 bile accident which occurred on street in 


15 the city or town of , on the day 
16 of , 19 , at about o'clock, and 
17 C.D. of , the person against whom said 


18 claim is made, hereby agree that said claim shall be 
19 arbitrated by the district court of , and an 
20 award made and judgment entered thereon which 
21 shall be final. If either of the parties herein named 
22 neglects to appear before said court after due notice 
23 given to him by registered mail at the respective ad- 
24 dresses given above of the time and place appointed 


25 for hearing, the said court may proceed in his absence. 


1 Compare Report of Special Commission on Motor Vehicle Insurance, Senate, No. 280 
of 1930, pp. 93-97, reprinted in Mass. Law Quarterly for February, 1930 
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26 It is part of this agreement that trial by jury of said 
27 claim, the right to file interrogatories except as al- 
28 lowed by the court, the rules of evidence and all right 
29 of appeal, exception or report for the purpose of review- 
30 ing the award and judgment of said district court is 
31 hereby waived. 


32 Upon the entry in court by either party thereto of 


33 such agreement duly signed by both parties, accom- 
34 panied by the payment of an entry fee of one dollar, 
3 ied 


35 and eighteen cents additional for postage, the clerk 


36 shall mail to the other party at the address stated in 
37 the agreement by registered mail, return receipt re- 
38 quested, a notice signed by the clerk of the time and 
39 place for hearing said claim. 

40 ‘The justices, or a majority of them, of all the district 
41 courts except the municipal court of the city of Boston, 
42 shall from time to time make and promulgate uniform 
3 rules applicable to said courts, and the justices of the 
44 municipal court of the city of Boston shall make rules 
45 applicable to that court such as may seem advisable 


46 to carry out the purpose of such procedure. 


NOTE. 


fepresentative Mahoney dissents as to reduction of pay of jurors. 
Senator Warren dissents as to the proposal for a commission to study 
biennial sessions. 


Vores or THE CoUNCIL OF THE Bar ASSOCIATION OF THE CiTy OF Boston. 


That the Chairman of the Committee on the Amendment of the Law be authorized to 
inform the proper committee of the General Court of the recommendations of the Bar 
Association of the City of Boston as follows: 

1. Support of the draft act on page 119 of the Report of the Wragg Committee (H. 1250), 
providing an increase in entry fees in the Supreme Judicial and Superior Courts to $10, 
and further providing a jury fee of $15 in certain cases. The Committee suggests, however, 
that the jury fee should be taxed as costs. 

2. Support of the draft act at page 122 of the Report of the Wragg Committee, with 
the following qualifications: that the fee in filing a petition for the appointment of a trus- 
tee be $10 instead of $15, and that except for the charge for making copies and for com- 
paring copies there be no increase in any fees in connection with estates under $2,000. 

3. Support of the draft act at page 126 of the Report of the Wragg Committee, reducing 
jurors’ fees by $1 per day. 








EXTRACTS 





FROM THE 
MESSAGES. 


GOVERNOR’S 


JANUARY 5, 1933 


“Courts AND FEEs. 


}1 


‘Serious consideration should be given to the courts of Massachu- 


tts and the expense of operating them. An examination of figures 


Ss 


discloses the rather startling fact that out of 27,000 jury cuses entered 
in a single year, judgments were secured by jury trial in 2,700 of 
them, and that the cost of ope rating the jury court was greater than 
the total amount of such judgments. To make the facts more con- 
vineing, it is safe to say that it would have been cheaper for the 
state to pay the judgments than to operate the jury courts. The 
present fee for entering a case in the Superior Court is $3. There is 
no additional expense for claiming a trial by jury. A fee should be 


added where trial by jury is claimed. If this were made $15 for 


each such entry, and the same number of eases were entered, the 
revenue would be in excess of $400,000, and a relief to that extent 
from general taxation. 

‘The courts of probate and insolvency, and the entire expense 
thereof, should be transferred to the resp ctive counties! and the fees 
raised. The entry fees in police and municipal courts have remained 
at $1 for the last thirty years or longer. Such fees should be in- 


creased 2 so that, taken iz 


conjunction with probate fees, the courts 
operated by counties should be fully self-supporting and thereby 


relieve the ren ral taxpuyer to the extent of the prese 


it losses in 
operation.” 
EXTRACT FROM BupDGET MESSAGE. 
JANUARY 24, 1933. 

‘The Budget submitted provides for a reduction in the appro- 
priation for the salaries of the Justices of the Supreme Judicial Court 
and of the Governor of the Commonwealth, which salaries under our 
constitution it is impossible for you to reduce without the consent 
of the Justices and of the Governor.* You may consider this Message 
my consent, and I am informed that such assent as may be necessary 
may be forthcoming from the Justices of the Supreme Judicial Court.” 

1 This suggestion does not seem advisable in view of the tendencies discussed by the 


Judicial Coun 


Che Judicial Council in its 8th report, p. 18, recommended that if the district court 





il in its 7th report, pp. 19-25. — Editor. 
entry fee was raised it should be raised only for actions for more than $500, and left at $1 
for smaller claims. — Editor. 


See 6 Law Reporter (1843), 241, and Mass. Law Quarterly for May, 1917, pp. 536-541. 
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SpecIAL MESSAGE TRANSMITTING JUDICIAL CouNcIL REPORT 
(House, No. 1165). 


(JANUARY 23, 1933.) 


I submit herewith the Eighth Report of the Judicial Council of 
Massachusetts, created by Chapter 244, Acts of 1924. The thorough- 
ness and painstaking care evidenced in this report recommend it for 
your earnest consideration. In particular, I believe much benefit 
may be derived at this time from a study of the portion dealing with 
the problem of congestion in our courts and the growing public ex- 
pense of the administration of justice. 

JoserH B. Ety. 


SPECIAL MESSAGE ON PROPOSED REPEAL OF ISTH AMENDMENT 
(SENATE, No. 319). 


(Fesruary 20, 1933.) 


A resolution of the Congress submits to the several states an amend- 
ment to the Constitution of the United States repealing the 18th 
Amendment. Probably no state in the nation has had a wider or 
more varied experience than Massachusetts in its attempts to prop- 
erly handle the questions created by the use of intoxicating liquor. 
From the earliest Colonial days down to the enactment of the pro- 
hibition amendment, our state has, upon at least two different occa- 
sions, adopted and repudiated the idea of a complete prohibition of 
the liquor traffic. Every era of prohibition has been a failure. The 
experience of the United States in this regard has been the same as 
the experience in Massachusetts upon previous occasions. From this 
historical background, Massachusetts has learned that the greatest 
progress toward temperance is attained by a properly regulated 
liquor traffic. The passage of the resolution for submission of this 
question to the people through state conventions affords an immediate 
opportunity to follow the mandate of our recorded history. Here was 
first tried the idea of prohibition. Here were created the first laws of 
regulation. Here should be created the first convention to deal with 
the repeal of the 18th Amendment. 

I recommend the immediate enactment of legislation providing for 
the assembling of a convention, to be held at Boston as soon as may 
be, to act upon the question as to whether or not this proposed amend- 
ment to the Constitution of the United States shall be adopted. In 
order that the will of the people may be more clearly expressed by 
that convention, I suggest for your consideration a provision in the 
proposed law requiring every candidate for election as a delegate to 
pledge either for or against the adoption of the proposed amendment. 
I further recommend, in the event of several candidates pledged 
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either for or against the adoption, that the total vote of each side of 
the question be computed and that the election be awarded to the 
highest candidate or candidates, as the case may be, according to 
the number of delegates to be chosen, to that side of the question 
having the largest aggregate vote. I further recommend that the 
number of delegates to the convention be restricted to sixteen at 
large and not more than ten from each Congressional district. 

In making these recommendations I do not intend to restrict your 
free choice of a method of ealling this convention or arranging for 
the election of said delegates, but desire to give you the broadest 
powers to carry out the purpose of the resolve of the Congress which 
has called for this message. The possibility of constituting the House 
and Senate as a convention by legislative act has been advanced. If 
mature advice convinces you that such an act would be constitu- 
tional, it may be considered although, regardless of the advice of 
Massachusetts, I look upon it as containing certain elements of danger 
because if the Congress had desired ratification by the Legislatures 
of the several states, it would have so expressed itself; and the fair 
inference from its selection of the convention system is that it did 
not desire ratification by the Legislatures of the several states but 
a clear choice of the people upon this most important question. 

Such appropriation as may be necessary to carry out the intent 
of this message should be made in advance of the passage of the 
budget, and I so recommend. 

JosepH B. EL y. 


CORPORATE FIDUCIARIES. 


The activities of banks and trust companies have been repeatedly 
discussed in the “Quarterly” ever since 1925, and the various pro- 
posals for legislation have been printed and commented upon. A 
further reference to the subject appears in the proceedings at the an- 
nual meeting on pages 11 and 12 of this number of the “Quarterly”, 

The agitation has produced one result which is a step in advance, 
although it does not satisfy the bar, and that is the adoption of a code 
of rules by committees representing various associations of corporate 
fiduciaries and the creation of a committee to put the rules into effect. 
These rules and their history appeared in the “Bar Bulletin” for 
December, 1932. In order that members of the Massachusetts Bar 
Association may be kept in touch with the developments, reprints of 
that “ Bulletin’’ were obtained and bound into this number. — F. W. 4G. 
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House Code of Rules for the Conduct of Trust Business 

ed. If by Massachusetts Corporate Fidiciaries. 

Ke The following principles should be observed by Massachusetts 


banks (which term is used to designate all institutions with trust depart- 
danger : : 
Jatures | ments, whether trust companies or national banks). 


the fair 1. A bank should not in its advertising or soliciting make any 
+ it did inaccurate, misleading, or unfair statements or hold itself out as 
tes but prepared to give legal advice or practise law. Each bank should 
"4 designate an officer to read all trust advertising prior to publication 
ape and to take the responsibility of seeing that it observes the above 
: principles and contains no disparagement of the services or the 
) Of the character or qualifications of others. In no event should a bank 
ELy seek to displace another fiduciary already appointed by the Probate 


Court or acting under a living trust. 

2. The relationship of a bank to the customers of its trust 
department requires the constant safeguarding of the customers’ 
interest. When a customer discusses with a bank the preparation 


of a will or trust deed under which the bank is to be named in a 
peatedly a . anes i pai a 
: fiduciary capacity, the customer should always be advised to em- 
sai “ ploy his own lawyer. In no event should a bank draw wills, codicils 
pon. £ 


or irrevocable trust instruments, or do anything which amounts 


b the an to practising law. 
— 3. A customer should have full opportunity to consult with the 
advance, 


lawyer who prepares his will or trust instrument without any officer 


of a code or employee of the bank being present. The relationship between 


corporate lawyer and client is particularly confidential in such cases and the 
to effect. opportunity for private consultation between them should be in- 
etin” for sisted upon. 

setts Bar 4. The lawyer, on the other hand, should suggest to the client 
eprints of the desirability of giving the bank an opportunity to examine the 
_F.W.G. draft of any will or trust instrument under which it is to be ap- 


pointed in a fiduciary capacity and to make suggestions in regard 
to it to the lawyer or his client. 

5. In the presentation for probate of a will under which a bank 
is to act as fiduciary, a lawyer outside of the bank’s own personnel 











should be employed; and such a lawyer should likewise be employed 
to handle all matters in the Probate Court relating to the estate, 
which, according to common understanding, can fairly be said to 
constitute legal work. It is not believed possible to lay down a 
hard and fast classification, but it is believed that the probate of 
a will, the appointment of an administrator, trustee, conservator, 
guardian or other fiduciary, the allowance of contested accounts, 
the bringing of petitions for instructions, and the conduct of liti- 
gation all constitute the practice of law, and require under ordinary 
circumstances the employment of a lawyer. On the other hand, the 
preparation and filing of income, inheritance or estate tax returns 
or of inventories and accounts would not seem under ordinary cir- 
cumstances to require the intervention of a lawyer. 

6. The above classification is not intended to be complete or 
final, nor is it put forward as completely decisive of every case, 
Minor exceptions may have to be made under special circumstances, 
but every bank should so conduct its business that it cannot justly 
be said that it is practising law, and the foregoing items are specifi- 
cally set forth because, as to them, it is believed that in the ordinary 
case there can be no fair difference of opinion. 

7. A bank must exercise its own judgment in the ordinary case 
as to the merit of claims presented against an estate, but in any case 
of doubt it is highly desirable that a lawyer be consulted. 

8. In the selection of a lawyer to represent a bank with regard 
to any particular estate it should be the practice to employ the 
one who drew the will or the trust instrument, provided the bank 
believes him to be competent to handle the business and reasonable in 
his charges, and the fact of his selection by the testator or the 
donor should be prima facie evidence that he is competent. 

9. A Conference Committee of six is to be appointed annually 
in October to serve for one year, three being designated by the bank 
associations and three by the president of the Bar Association of the 
City of Boston. This Committee will hear complaints and consider 
questions presented by members of the bar, banks or other inter- 
ested parties, and will take such steps in regard to them as may 
seem desirable. 





As a result of conferences between the Committee on Corporate 
Fiduciaries and Unlawful Practice of the Law of the Bar Association of 
the City of Boston and a committee of the Corporate Fiduciaries Associa- 
tion of Boston, the foregoing code for the conduct of trust business by 
Massachusetts banks and trust companies has been adopted by the 
Massachusetts National Bank Association, the Massachusetts Trust 
Company Association and the Corporate Fiduciaries Association of 
Boston, after vote of the Council of our Association approving and adopt- 
ing the favorable report of its committee on Corporate Fiduciaries and 
Unlawful Practice of the Law. 

In accordance with paragraph 9 of the Code, providing for a Confer- 
ence Committee of six, three being designated by the bank associations 
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and three by the president of the Bar Association of the City of Boston, 
to serve for one year, such committee has been constituted as follows: 


CONFERENCE COMMITTEE. 


STOUGHTON BELL, Chairman 
60 State Street designated by the Bar Association of 

RoBERT G. DODGE the City of Boston 

ROBERT HOMANS 

FREDERICK A. CARROLL, designated by the Massachusetts National 
Bank Association 

LEON M. LITTLE, designated by the Massachusetts Trust Company 
Association 

OLIVER WOLCOTT, designated by the Corporate Fiduciaries Associa- 
tion of Boston. 

MATTHEW CUSHING, Secretary, 80 Federal Street, Boston. 


Questions regarding the code and complaints of infractions may be 
addressed to Mr. Bell or to Mr. Cushing. 





The adoption of the Code may properly be characterized as the 
triumph of common-sense, equally creditable to both banker and lawyer. 
Ever since banks and trust companies began to enter actively, some five 
and twenty years ago, into the fiduciary field, there has been steadily de- 
veloping irritation on the part of the bar, because of the character of ad- 
vertising too frequently employed by some of the corporations seeking 
fiduciary business. Asa result in 1931 and again in 1932, bills were intro- 
duced in the legislature seeking to curb the activities of corporate 
fiduciaries. 

The BULLETIN has heretofore expressed the thought that perhaps 
legislation is not the happiest way of reaching a solution of the problem. 
A criminal statute is, after all, a somewhat rough-and-ready method of 
solving an intricate question; and is almost sure to awake resentment. 

The rational method seems to be to compose differences. The more 
far-sighted among the banking fraternity realize that a state of armed 
neutrality between the bar and the corporate fiduciary is not conducive 
to the welfare of either. Recognizing that the lawyer is necessary for the 
corporate fiduciary itself, the bankers have now adopted a self-denying 
ordinance, by which they will hereafter govern themselves. There is no 
reason to doubt that the several associations assenting to the Code will 
honorably make their conduct conform to its spirit as well as to its letter. 

The bar can hardly fail to recognize the importance of that provision 
of the Code which sets up a conference committee. To this body, com- 
plaints and suggestions may be addressed, with the certainty that they 


, will be considered by men of good will. The lawyer now has for the first 





time a responsible body to which he may address complaints. It is prob- 
able that the mere existence of the Code will in itself obviate to a large 


degree legitimate causes of complaint. If upon occasion, a corporate 


fiduciary over-steps the border, the machinery is now provided for bring- 
ing it back to its legitimate sphere, with the maximum of celerity and the 
minimum of friction. 

As corporate fiduciaries and lawyers seem equally destined to con- 
tinue in existence, it is of an importance, hardly to be exaggerated, that 
they have at last consented and agreed together to adjust some of their 
differences amicably. 


1932—-A Retrospect. 


As the year draws to an end, the BULLETIN calls attention to the fact 
that however disappointing 1932 has been in the business world, it has 
seen accomplished at least two noteworthy achievements in the legal 
world of this Commonwealth. 

Last April, the Supreme Judicial Court gave an advisory opinion 
dealing with the constitutional right of the legislature to prescribe maxi- 
mum qualifications for admission to the bar. In the unanimous view of the 
Justices, “‘No Statute can control the judicial department in the per- 
formance of its duty to decide who shall enjoy the privilege of practicing 
law.” 

Thus is laid to rest the theory, heretofore apparently widely enter- 
tained, that the Supreme Judicial Court had no power in admitting to the 
bar, except such as was bestowed upon it by statute. 

The other important event is the adoption by associations represent- 
ing all the corporate fiduciaries doing business in Boston of the Code of 
Rules for the conduct of trust business. 

In the view of the BULLETIN, the real importance of these two achieve- 
ments lies less in the achievements themselves, valuable as they are, 
than in the fact that they were accomplished without recourse to the 
legislature. 

We have a firm conviction that both bench and bar are too ready to 
thrust upon the legislature problems which they themselves should solve. 
Habit it is, perhaps, which causes the legal fraternity, to believe that 
nothing much can be done, except with legislative fiat. If space per- 
mitted, we could fill many pages of the BULLETIN with illustrations of the 
folly of this philosophy of futility. 

If bench and bar alike would proceed resolutely to tackle the prob- 
lems demanding solution, they would find, we doubt not, powers and re- 
sources long lying unused. The two especially notable extra-legislative 
accomplishments of 1932 point to the truth of our contention that ‘‘the 
fault, dear Brutus, lies not in our stars, but in ourselves, that we are 
underlings.” 
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